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ACREAGE LIMITATION—RECLAMATION LAW 


MEMORANDUM OF TRANSMITTAL 


Unitep States SENATE, 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
April 19, 1958. 


To Members of the Committee on Interior and Insular Affairs: 

The attached news release reveals the objective of the hearing set 
for Wednesday, April 30, at 10 a. m., room 224, Senate Office Build- 
ing, before the Subcommittee on Irrigation and Reclamation. 

In addition, there are attached communications from the Depart- 
ment of the Interior and the Department of Agriculture dealing with 
the acreage limitation provisions of the reclamation law and related 
subjects. 

This material is for the information of the committee. 

Cuinton P. ANDERSON, 
Chairman, Subcommittee on Irrigation and Reclamation. 
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NEWS RELEASE 


From the Senate Committee on Interior and Insular Affairs, April 
8, 1958 


RECLAMATION ACREAGE LimrraTION REVIEW 


A general review of the acreage limitation provisions of the 56-year- 
old Federal reclamation law affecting the 17 Western States has been 
set for a hearing on Wednesday, April 30, in room 224, Senate Office 
Building, at 10 a.m. The hearing will be held by the Subcommittee 
on Irrigation and Reclamation of the Senate Committee on Interior 
and Insular Affairs. 

Senator Clinton P. Anderson (Democrat), New Mexico, chairman 
of the subcommittee, today said the review would include hearings 
on three specific bills, in addition to the general review of the problem. 
The bills are: 

1. S. 1425, to amend the Small Projects Act to conform to the 
excess land provisions of the reclamation law; sponsored by Senators 
Douglas, Morse, and Neuberger. 

2. S. 2541, to permit the Secretary of the Interior to fix the size of 
farm units in some circumstances at more than 160 acres; sponsored 
by Senator Barrett. 

3. 5S. 3448, to remove the excess land provisions from the Seedskadee 
reclamation project; also sponsored by Senator Barrett. 

Invited to attend the hearings and testify are the Secretary of the 
Interior, who admin&sters the reclamation law, including the so-called 
160-acre limitation on irrigable acreage in single ownership on reclama- 
tion projects, and the Secretary of Agriculture, with respect to 
economical size of irrigable farm units in the West. 

Individuals and representatives of organizations interested in the 
acreage limitation provisions who desire to testify or file statements 
should notify the subcommittee. 

The 160-acre limitation has been a part of the reclamation law 
since its enactment in 1902. In the course of the last 50 years, the 
Congress has exempted certain projects or units from its provisions. 
In other instances, an interest charge has been authorized for acreage 
in excess of 160 acres receiving irrigation water from a Federal reclama- 
tion project. Federal reclamation investments 1n irrigation works are 
interest-free, generally over a 40-year repayment period. 
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LETTER TO SECRETARY OF THE INTERIOR 


SEPTEMBER 10, 1957. 
Hon. Freperick A. SEATON, 
Secretary of the Interior, 
Department of the Interior, Washington, D. C. 

Dear Mr. Secretary: You are doubtless aware of the continuation 
of discussions in and out of the Congress relating to the acreage 
limitation provisions of the reclamation law. On each occasion when 
a modification or exemption affecting acreage limitations comes before 
the Senate, questions are raised, partic uls rly as to whether or not a 
basic provision of reclamation law is being emasculated by attrition. 

As chairman of the Subcommittee on Irrigation and Reclamation, 
I have assured Senator Douglas, a consistent supporter of existing 
acreage limitation, that a full review of the problem would be had at 
the earliest opportunity. Senator Barrett, of Wyoming, has intro- 
duced S. 2541 which would— 
permit the Secretary of the Interior to fix the size of farm units on Federal reclama- 
tion projects at more than 160 irrigable acres in certain circumstances, and for 
other purposes. 

A report on this bill was requested on July 16 and the comments of the 
Department may throw some light on your views. 

The Soil Conservation Service, Department of Agriculture, I 
understand, has been making some studies relating to the economic 
size of irrigated farm units under various conditions. We expect to 
have access to any information this agency develops. 

The subcommittee has available the report of the Department to 
the Chudoff subcommittee of the House Committee on Government 
Operations. Part I of this report, dated May 1956, gives the back- 
ground of the acreage limitation provisions of reclamation law and 
administrative interpretations of its application. 

In order that we may have available for review and analysis before 
Congress reconvenes, you are requested to have furnished us by 
December 1, 1957, the following: 

1. A complete list of exe mptions from the acreage limitation 
provisions of the reclamation law by date and project as (a) enacted 
by Congress, with any background justification available; and (6) by 
administrative interpretation of the reclamation law as permitting or 
Ww aiving exe mptions where any instances under (6) exist. 

The views of the Department of the haa with respect to 
acreage limitations (a) on a comprehensive broad basis in connection 
with its general application; (6) in connection with special condi- 
tions due to climate, altitude, land classification, or other relevant 
agricultural or economic factors, including mechanization of farm 
operations, changing agricultural practices, family-size objectives, ete. 

3. A summary of the enforcement procedures of the Department 
with respect to the existing acreage limitation provisions and the 
present status with respect to compliance. 
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4. Recommendations of the Secretary of the Interior with respect 
to modification of acreage limitations (a) under S. 2541, or (6) ona 
broader or any other basis. 

Since the Secretary of the Interior is charged with responsibility 
for administration of the reclamation law, your views are solicited so 
they may be studied in advance of the review to which the subcom- 
mittee is committed. In other words, we are anxious to have the 
current thinking of the Department on the subject of the acreage 
limitation provisions of the reclamation law. 

Sincerely, 
Curnton P. ANDERSON, 
Chairman, Subcommittee on Irrigation and Reclamation. 








LETTER TO SECRETARY OF AGRICULTURE 


SEPTEMBER 10, 1957. 
Hon. Ezra Tarr Benson, 
Secretary of Agriculture, 
Department of Agriculture, Washington, D. C. 

Dear Mr. Secrerary: A review of the acreage limitation provi- 
sions of the reclamation law is under consideration by the Subcom- 
mittee on Irrigation and Reclamation, Committee on Interior and 
Insular Affairs. Informal discussions of some phases of this problem 
have been had with the staff of the Farm Economics Research 
Division. 

The subcommittee would appreciate having your Department’s 
views with respect to principles which should govern acreage limita- 
tion provisions of the reclamation law, as well as any practical sugges- 
tions of a formula for determining size of ownership that your trained 
personnel in farm economics may have or be able to develop. You 
will understand, of course, that the acreage limitation provisions apply 
to irrigable areas only and to the arid and semiarid areas of the 17 Far 
Western States. 

We will appreciate any information the Department may develop 
on this subject, either specific or general. In order that the data 
may be reviewed before Congress reconvenes, we will appreciate hav- 
meer material that may be developed by December 1, 1957. 

four cooperation will be appreciated. 
Sincerely, 
Cuinton P. ANDERSON, 
Chairman, Subcommittee on Irrigation and Reclamation. 
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LETTER FROM DEPARTMENT OF THE INTERIOR 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., December 31, 1957 
Hon. Crirnton P. ANDERSON, 
Chairman, Subcommittee on Irrigation and Reclamation, 
United States Senate, Washington, D. C. 

Dear Senator ANDERSON: This is in further reference to our letter 
of December 5 concerning your inquiry regarding land limitation 
provisions of reclamation law. 

Pursuant to your request, we are enclosing a list of exemptions, 
waivers, and modifications of the acreage limitation provisions of 
reclamation law. Brief reference has been made to the legislative 
history of each act of Congress involved to facilitate your reference 
to the various congressional documents containing Department of 
the Interior reports and similar informative material. The provi- 
sions of the several acts have also been briefly summarized for your 
convenience. 

A status report of excess lands on reclamation projects for 1957 has 
just been completed and we are enclosing a summary tabulation 
thereof. As soon as the detailed report has been duplicated we will 
provide copies for use by your committee. For the sake of com- 
parison you will find comparable totals for 1946 included on both 
the summary and on the detailed report to follow. 

Please note that in 1946 nearly 274,000 acres, or 6.1 percent of 
the total irrigable area, on reclamation projects were in excess status. 
Similarly, slightly over 165,000 acres of irrigable land, or 3.7 percent 
of the total irrigable area, were excess lands in violation status. T hat 
meant that 60.3 percent of the 274,000-acre excess land total was in 
violation of reclamation law. 

Today, with over 7 million acres of irrigable land on reclamation 
projects, only 271,529 acres, or 3.7 percent, are excess and only 40,617 
acres, or 0.56 percent, are clearly in violation. Thus 40,617 acres 
in violation represent only 15.0 percent of the 1957 excess land total 
as contrasted with the 60.3 percent figure that prevailed in 1946. 
Criteria used in the 1957 computations are essentially the same as 
applied in the 1946 analysis. For these criteria see Landownership 
Survey on Federal Rec lamation Projects, 1946. On the Columbia 
Basin project there are acres in certain ownership patterns which 
are currently under active consideration, which involves also con- 
sideration of Public Law 85-264, referred to in the attached list, to 
determine their status. These areas are not included in this summary 
as being in violation. 

With reference to the acreage in violation, it should be remembered 
that the particular lands which make up the total do not represent a 
static condition. On most of the projects, especially older projects 
with a well-established irrigated agricultural economy, changes in 
individual ownerships are continually taking place in varying degrees. 
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Accordingly, transient instances of excess ownership in violation of the 
law occur and are in turn resolved through subsequent land trans- 
actions. 

Compliance with land limitation provisions is usually obtained 
through the cooperative efforts of the irrigation districts with which 
repayment or water service contracts have been executed. This is 
accomplished through examination of recordable contracts, land 
ownership records, tax rolls, and similar sources of information as a 
phase of preparing the annual assessment of the irrigation district. 
An additional check is maintained through examination of water 
applications, water delivery records, crop report tabulations, and 
comparable data compilations customarily undertaken by the con- 
tracting districts. Although the acreage limitation is by no means 
uniformly acceptable to all individual water users, the contracting 
districts have, for the most part, made commendable and conscien- 
tious efforts to reduce violations on the part of district water users 
to a practicable minimum. 

You have also requested the views of the Department on the 
acreage limitation problem, both in broad overall aspect and as related 
spec ific ally toS. 2541. In consideration of the broad aspects of 5. 2541 
we believe your inquiry can best be answered concurrently with the 
submission of this Department’s legislative report on the bill in ques- 
tion. Accordingly, we shall be pleased to provide your committee 
with copies of our report as soon as possible after its completion. 

Sincerely yours, 
Frep G. AANDABL, 
Assistant Secretary of the Interior. 


Exemptions, MoptiFricaTIONs, WAIVERS, AND SPEcIAL PROVISIONS 
APPLICABLE TO LAND LIMITATION PROVISIONS OF FEDERAL ReEcia- 
MATION LAWS 


1. Boulder Canyon project 
All-American Canal. 
Imperial Irrigation District, California. 

Letter dated February 24, 1933, from the Secretary of the Interior, 
Ray Lyman Wilbur, to Imperial Irrigation District, E] Centro, ¢ ‘alif.. 
advising that “this limitation (i. e., 160-acre limitation) does not 
apply to lands (in the district) now cultivated and having a present 
water right.”” (Copy is attached.) But see Solicitor’s Opinion 
M33902, May 31, 1945, holding that under the Boulder Canyon 
Project Act the excess land provisions of the reclamation laws apply 
to lands of the Coachella Valley County Water District. (Copy 
attached.) 

2. Colorado-Big Thompson project, Colorado 
(a) S. 4027, 75th Congress, 3d session. 
(6) Department of the Interior report dated June 6, 1938. 
(c) Enacted and approved as Public Law 665, 75th Congress, 3d 
session, on June 16, 1938 (52 Stat. 764). 

Provides that excess land provisions not applicable to lands having 
an irrigation water supply from sources other than a Federal reclama- 
tion projec t and will receive a supplemental supply from the Colorado- 
Big Thompson project. 
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8. Water conservation and utilization projects 
(a) H. R. 10122, 76th Congress, 3d session. 
(6) House hearings on H. R. 10122, August 29, 1930, September 
3, 5, 13, 1940. 
(c) House Report No. 2944, 76th Congress, 3d session, dated 
September 13, 1940, containing Department of the Interior 
report on H. R. 10122. 
(d) Enacted and approved as Public Law 848, 76th Congress, 
3d session, October 14, 1940 (54 Stat. 1119). 
Section 4 (c) (5) grants authority to the Secretary of the Interior 
to 
establish the size of farm units of irrigable lands on each project in accordance 
with his findings of the area sufficient in size for the support of a family on the 
lands to be irrigated. 
It further provides that— 


No water may be delivered to or for more than the farm unit area of irrigable lands 
in the project owned by a single landowner. 

(Under this authorization farm units have been established on the 
Eden project, Wyoming, containing 200 irrigable acres, more or less, 
depending on land classes). 


4. Truckee River storage project, Nevada-California 
and 


5. Humboldt project, Nevada 
(a) H. R. 10543, 76th Congress, 3d session. 
(6) Department of the Interior report dated October 7, 1940. 
(c) Enacted and approved as Public Law 883, 76th Congress, 3d 
session, November 29, 1940 (54 Stat. 1219). 

Provides excess land provisions not applicable to lands in Washoe 
County Water Conservation District, Nevada, irrigated from Boca 
Reservoir, nor to lands in Pershing County Water Conservation Dis- 
trict, Nevada, irrigated from Humboldt River Reservoir. 

6. San Luis Valley project, Colorado 

(a) S. 2610, 82d Congress, 2d session. 

(b) Senate Report No. 1594, 82d Congress, 2d session, dated May 
12, 1952, containing Department of the Interior Report. 

(c) House Report No. 2145, 82d Congress, 2d session, dated June 
11, 1952. 

(d) Enacted and approved as Public Law 415, 82d Congress, 2d 
session, June 27, 1952 (66 Stat. 282). 

Provides excess land provisions not applicable to lands or to owner- 
ship of lands receiving pe nrg or regulated supply of water 
from San Luis Valley project, Colorado, provided that in lieu of 
acreage limitations no landowner shall receive a supply greater in 
quantity than that reasonably necessary to irrigate 480 acres of land. 


Owl Creek unit, Missouri River Basin project, Wyoming 
(a) H. R. 4721, 83d Congress, 1st session. 
(6) House Report 1248, 83d Congress, 2d session, dated February 
25, 1954, containing De yartment of the Interior report. 
(c) Senate Report 1790, 83d Toons ‘ess, 2d session, dated July 12, 
1954. 
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(d) Enacted and approved as Public Law 683, 83d Congress, 2d 
session, August 28, 1954 (68 Stat. 890). 
Provides that excess land provisions not applicable to lands in Owl 
Creek unit, Missouri River Basin project. 


8. Santa Maria project, California 


(a) H. R. 2235, 83d Congress, 1st session. 

(b) Housing hearings, 83d Congress, Ist session, on H. R. 2235, 
April 29, 30, May 19, 1953. 

(c) House Report No. 1098, 83d Congress, 2d session, dated 
January 7, 1954, containing Department of the Interior 
report on H. R. 2235. 

(d) Senate Report No. 1789 as H. R. 2235, 83d Congress, 2d 
session, dated July 10, 1954. 

(e) Enacted and approved as Public Law 774, 83d Congress, 2d 
session, on September 3, 1954 (68 Stat. 1190). 

Provides that section 46 of act of May 25, 1926 (44 Stat. 649), 
nor any other similar provision applicable to Santa Maria project 
lands so long as water utilized on said lands is acquired by pumping 
from underground reservoir. 

9. Excess lands acquired by foreclosure, ete. 

(a) H. R. 6643, 84th Congress, Ist session. 

(b) House Report No. 1748, 84th Congress, 2d session, dated 
February 7, 1956, containing Department of the Interior 
report on H. R. 6643. 

(c) Senate Report No. 2378 on H. R. 6643, 84th Congress, 2d 
session, dated June 28, 1956. 

(d) Enacted and approved as Public Law 690, 84th Congress, 2d 
session, on July 11, 1956. 

Amended previous provisions of reclamation law whereunder 
property acquired by foreclosure or other process of law, inheritance, 
devise, etc., could be held for only 2 years, by extending permissible 
period during which such property can be held to 5 years. 

10. Washoe project, Nevada-California 

(a) 8. 497, 84th Congress, Ist session. 

(b) Senate Report No. 1829, 84th Congress, 2d session, dated 
April 24, 1956, containing Department of the Interior 
report on 5. 497. 

(c) House Report No. 2834, 84th Congress, 2d session, on S. 497, 
dated July 20, 1956. 

(d) Enacted and approved as Public Law 858, 84th Congress, 2d 
session, on August 1, 1956 (70 Stat. 775). C 

Section 2 (b) provides that contracts for supplemental water supply 
(under Washoe project) may omit provisions of third sentence, para- 
graph (a), section 46, act May 25, 1956, if in lieu thereof contract 
provides that pro rata share of irrigation allocation attributable to 
furnishing irrigation benefits in each particular year to land held in 
private ownership by any one owner in excess of 160 irrigated acres 
shall be returned with interest computed in accordance with appro- 
priate provisions of act, except that such payment for the excess lands 
shall not exceed amount equal to the increase payment capacity of 
the excess lands, as determined by the Secretary, resulting from the 
supplemental water supply. 
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11. Small reclamation projects 

(a) H. R. 5881, 84th Congress, Ist session. 

(6) House Report No. 481, 84th Congress, Ist session, dated 
May 4, 1955, containing Department of the Interior report 
on H. R. 5881. 

(c) Conference committee print, August 2, 1955 (amendment 
H. R. 5881 by substituting language 5. 2442 as passed by 
Senate July 28, 1955). 

(d) House Report Bo. 2200, 84th Congress, 2d session, dated 
May 23, 1956 (conference report). 

(e) Enacted and approved as Public Law 984, 84th Congress, 
2d session, on August 6, 1956. 

Section 5 (c) (2) provides for payment of interest on that pro rata 
share of a loan made under the act, attributable to furnishing irriga- 
tion benefits in each particular vear, to land held in private ownership 
by any one owner in excess of 160 irrigable acres. 





12. East Bench unit, Missourr River Basin project, Montana 
(a) S. 977, 85th Congress, 1st session. 
(6) Senate Report No. 574, 85th Congress, Ist session, dated 
July 2, 1957, containing Department of the Interior report 
on S. 977. 
(c) Enacted and approved as Public Law 85-112, on July 24 
1957 (71 Stat. 809-310). 

Provides exemptions of Beaverhead River Valley lands from acreage 
limitation of reclamation law except that ownership of bench lands 
alone, or a combination of a bench and valley lands, in excess of 130 
class 1 equivalent acres shall be deemed as excess land under reclama- 
tion law. Provides that water may be delivered to such excess lands 
if (1) total ownership does not exceed 160 irrigable areas, or (2) valid 
recordable contract has been executed. 


’ 


13. Columbia Basin project, Washington 

(a) S. 1482, 85th Congress, Ist session. 

(6) Senate Report No. 140 on S. 1482, 85th Congress, Ist session, 
dated March 12, 1957, containing Department of the 
Interior report on S. 1482. 

(c) House Report No. 810 on 8S. 1482, 85th Congress, Ist session, 
dated July 15, 1957. 

(d) House Report No. 1238, conference report on S. 1482, 85th 
Congress, Ist session, dated August 23, 1957. 

(e) Enacted and approved as Public Law 85-264 on September 2, 
1957 (71 Stat. 590). 

Among other purposes, Public Law 85-264 increases the acreage 
which can be owned under the Columbia Basin Project Act to (1) one 
orjmore farm units held by an individual owner but not to exceed a 
total of 160 irrigable acres, or (2) one or more farm units held by 
a family but not to exceed 320 irrigable acres; provided that water 
shall not be delivered to more than one farm unit held by any individ- 
ual or family on September 1, 1957, except in the case of pre-1957 
owners who may held 160 irrigable acres as heretofore provided under 
the Project Act. 
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14. Kendrick project, Wyoming 

(a) S. 1996, 85th Congress, 1st session. 

(b) Senate Report No. 838 on S. 1996, 85th Congress, 1st session, 
dated August 8, 1957, containing Department of the 
Interior report on S. 1996. 

(c) House Report No. 1214 on 8. 1996, 85th Congress, Ist session, 
dated August 21, 1957. 

(d) Enacted and approved as Public Law 85-283 on September 
4, 1957 (71 Stat. 508). 

Section 2 of the foregoing act provides that the acreage limitation 
applicable to the Kendric k project shall be 480 irrigable acres in 
lieu of 160 as provided under basic reclamation law. 

15. Reclamation projects generally 

It was held in an opinion of the Associate Solicitor (October 22, 
1947—-M-35004) that full payment of the construction obligation 
under a joint-liability repayment contract relieves the lands receiving 
water under such a contract from the statutory excess land restric- 
tions. In a memorandum of September 3, 1948, the Chief Counsel 
of the Bureau of Reclamation construed that opinion and concluded 
that, upon full payment of construction charges by an individual 
landowner within an organization having a general obligation under 
a repayment contract with the United States, the lands of the indi- 
vidual would be relieved of the excess land restrictions. Subse- 
quently, numerous repayment contracts, some of which were indi- 
vidually authorized by acts of Congress, contained specific provisions 
permitting such individual payment of construction charges.! 

The Solicitor advised the Secretary of the Interior on July 10, 1957 
(M-36457), that he did not have authority to contract with a repay- 
ment entity to permit individual holders of excess lands to pay the 
reimbursable costs allocable to their excess holdings and thereby be 
relieved from the limitations on supplying water to such excess lands, 
On July 12, 1957, ne Seaton wrote to the Kings River Con- 
servation District, California, and advised that he neither could nor 
should approve a ' proposed contract, either as a matter of principle 
or of law, which would permit individual repayment to relieve the 
lands of the individual holder from the excess land limitations of the 
reclamation laws. Copies of the opinion and the letter are attached. 


THe SECRETARY OF THE INTERIOR, 
Washington, February 24, 1933. 
IMPERIAL IRRIGATION DistTRICT, 
El Centro, Calif. 

GENTLEMEN: Information at hand indicates that in connection with 
the contract with your district signed by me on behalf of the United 
States under date of December 1, 1932, some question has been raised 
concerning the maximum area of land in single ownership that may be 
irrigated from the proposed All-American Canal. My attention has 
been specifically called to the suit now pending in the Superior Court 


1The Associate Solicitor’s opinion, the Chief Counsel’s memorandum, and a listing of the contracts 
involved are set out in the statement Excess Land Provisions of the Federal Reclamation Laws and the 
Payment of Charges, pt. I, transmitted by the Under Secretary to the chairman of the Public Works and 
Resources Subcommittee, Committee on Government Operations, House of Representatives, on May 
25, 1956. 
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of Imperial County, Calif., entitled “Charles Malan v. Imperial Irriga- 
tion District et al.”’ Among other things the complaint in this case 
contains the following allegation: 

And it is further provided by the reclamation law of the United States that 
water shall not be delivered from any canal so constructed by the Secretary of the 
Interior under the said reclamation law to any landowner owning more than 160 
acres of land. 

The foregoing is an inaccurate statement of the reclamation law in 
this respect. Presumably this allegation is intended to refer to sec- 
tion 5 of the Reclamation Act of June 17, 1902, which reads in part as 
follows: 

No right to the use of water for land in private ownership shall be sold for a 
tract exceeding 160 acres to any one landowner, and no such sale shall be made to 
any landowner unless he be an actual bona fide resident on such land, or occupant 
thereof residing in the neighborhood of said land, and no such right shall perma- 
nently attach until all payments therefor are made.”’ [Emphasis supplied.] 

It will be noted that while the reclamation law provides that no 
water shall be sold for a tract of land in excess of 160 acres in single 
ownership, it does not provide, as alleged, that no water shall be 
delivered from a canal constructed by the Government to any tract 
exceeding 160 acres in area. 

The All-American Canal contract with the Imperial Irrigation 
District does not provide for the sale of storage water for use in the 
Imperial and Coachella Valleys. The contract, in article 17, provides 
merely for the delivery of water for use in these valleys, through the 
works to be constructed by the United States. No charge whatever 
is made for the water so to be delivered, and under the provisions of 
the Boulder Canyon Project Act no such charge can legally be made. 
From section 1 of this act for convenient reference the following is 
quoted: 

Provided, however, That no charge shall be made for water or for the use, storage, 
or delivery of water for irrigation or water for potable purposes in the Imperial 
or Coachella Valleys. 

Early in the negotiations connected with the All-American Canal 
contract the question was raised regarding whether and to what extent 
the 160-acre limitation is applicable to lands to be irrigated from this 
canal. Upon careful consideration the view was reached that this 
limitation does not apply to lands now cultivated and having a 
present water right. These lands, having already a water right, are 
entitled to have such vested right recognized without regard to the 
acreage limitation mentioned. Congress evidently recognized that 
these lands had a vested right when the provision was inserted that 
no charge shall be made for the storage, use, or delivery of water to 
be furnished these areas. 

In connection with the activities of the Bureau of Reclamation it 
has been held that the provisions of section 5 of the Reclamation Act 
restricting the sale of a right to use water for land in private ownership 
to not more than 160 acres will not prevent the recognition of a vested 
water right for a larger area, and protection of the same by allowing 
the continued flowage of the water covered by the right through the 
works constructed by the Government (Opinion of Assistant Attorney 
General, 34 L. D. 351; Anna M. Wright, 40 L. D. 116). On many 
projects it has been the practice to recognize vested rights in single 
ownership in excess of 160 acres and to deliver the water necessary 
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to satisfy such rights through works constructed by and at the expense 
of the Government. This is true of the Newlands project, the North 
Platte project, the Umatilla project, and others. 

The provision quoted from section 5 of the reclamation act relates 
to land in private ownership. This, of course, would not apply to 
the tributary public lands to be included within the boundaries of 
the district. While this particular provision would not be applicable 
to the public lands, they would be governed by section 4 of the recla- 
mation act and other provisions which limit the area of public lands 
that may be entered to a farm unit required for the support of a 
family. This area will be such as may be fixed by the Secretary, 
consisting of not less than 10 nor more then 160 acres (sec. 9 of the 
Boulder Canyon Act and act of June 27, 1906 (34 Stat. 519)). 

The foregoing has been long settled by decisions of the Department 
and by the practice in carrying such decisions into effect. 

Sincerely yours, 
Ray Lyman Wixsor, Secretary. 

(Notr.—The opinion of the Solicitor M-33902 dated May 31, 
1945, is on file with the committee.) 


APPLICABILITY OF THE Excess-LAND PROVISIONS OF THE: FEDERAL 
RECLAMATION LAW To THE BovuLpDER CANYON Prosect Act 


Opinion, May 31, 1945 


FEDERAL RECLAMATION LAW BOULDER CANYON PROJECT ACT— 
APPLICABILITY OF THE EXCESS-LAND PROVISIONS OF THE FEDERAL 
RECLAMATION LAW TO COACHELLA VALLEY COUNTY WATER DISTRICT 
LANDS 


Section 14 of the Boulder Canyon Project Act (45 Stat. 1065; 43 
U.S. C., see. 617m) declares that ae to be a supplement to the 
Federal reclamation law and thereby carries into operation as to 
lands irrigated under authority of che former act the excess-land 
provisions contained in the latter legislation. 

The Coachella Valley County Water District lands are subject to 


the excess-land provisions of the Federal reclamation law. 
Harper, Solicitor: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington, D. C., May 31, 1945. 
The honorable the SecRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: Reference is made to Commissioner 
Bashore’s memorandum to vou, dated December 15, 1944, in which 
he recommends that my opinion be obtained on the question of the 
general applicability of the excess-land provisions of the Federal 
reclamation law to the Coachella Valley County Water District lands 
in California. 

This question arises in connection with a proposed contract between 
the United States and the Coachella Valley County Water District to 
provide for the construction of a new distribution system to furnish 
irrigation water, and to cover repayment of the increased costs of 


24414—58——3 
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the All-American Canal and appurtenances. Previously, the con- 
struction of the All-American Canal, for the purpose, interalia, of 
supplying irrigable water to the Coachella Valley, was undertaken 
pursuant to a contract entered between the United States and the 
Coachella Valley County Water District on October 15, 1934, contract 
symbol Ilr—-781. This contract was made pursuant to the act of 

ongress of June 17, 1902 (32 Stat. 388), and acts amendatory and 
supplementary thereto, commonly known and referred to as the 
Federal reclamation law, and particularly pursuant to the act of 
December 21, 1928 (45 Stat. 1057; 43 U.S. C., sec. 617), designated as 
the Boulder Canyon Project Act. The question whether the general 
excess-land provisions which are part of the Federal reclamation law 
apply to the Coachella Valley Water District lands depends on the 
construction and the interpretation of these statutes. 

It is my opinion that the excess-land provisions of the Federal 
reclamation law apply to the Coachella Valley County Water District 
lands and, accordingly, these provisions should be incorporated in the 
contracts presently under consideration. 

The Federal reclamation law is contained in the Reclamation Act 
of June 17, 1902 (32 Stat. 388), which, together with acts amendatory 
and supplementary thereto, forms a complete legislative pattern in 
the field. The Supreme Court describes this type of legislation 
succinctly in United States v. Barnes (222 U.S. 513 (1912)) at page 
520: ' 

Much of our national legislation is embodied in codes, or systematic collections 
of general rules, each dealing in a comprehensive way with some general subject, 
such as the customs, internal revenue, public lands, Indians, and patents for 
inventions; and it is the settled rule of decision in this court that where there is 
subsequent legislation upon such a subject it carries with it an implication that 
the general rules are not superseded, but are to be applied in its enforcement, save as 
the contrary clearly appears. * * * [Emphasis supplied.] 

Congress has followed precisely this type of legislative policy in 
enacting the Federal reclamation law. 

The excess-land provisions of general applicability in this law are 
the following: 

The Reclamation Act of June 17, 1902 (32 Stat. 388, 389; 
43 U.S. C., sec. 431); 

Section 46 of the Omnibus Adjustment Act of May 25, 1926 
(44 Stat. 636, 649; 43 U.S. C., see. 423 (e)); 

The Warren Act of February 21, 1911 (36 Stat. 925, 926; 43 
U.S. C., sees. 523, 524); 

The act of August 9, 1912 (37 Stat. 265, 266; 43 U. S. C 
secs. 543, 544); 

The Reclamation Extension Act of August 13, 1914 (38 Stat. 
686, 689; 43 U.S. C., see. 418). 

Since, in the opinion of the Bureau of Reclamation, ‘‘the excess land 
provisions of section 46 of the Omnibus Adjustment Act seem to be 
applicable to contracts made with the Coachella District’”’ (see copy of 
undated letter attached from the Acting Commissioner to the Regional 
Director, Boulder City, Nev.), these provisions will be used, for illus- 
trative purposes only, of this type of statute: 


7 


No water shall be delivered upon the completion of any new project or new di- 
vision of a project until a contract or contracts in form approved by the Secretary 





1 This case held that certain procedures set out in sec. 3177 of the Revised Statutes, providing for the 
enforcement of the internal revenue laws, applied to the collection or enforcement f the specific tax imposed 
on oleomargarine by the act of August 2, 1886 (ch. 840, 24 Stat. 209). 
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of the Interior shall have been made with an irrigation district * * * organized 
under State law providing for payment by the district * * * of the cost of con- 
structing, operating, and maintaining the works during the time they are in control 
of the United States * * * Such contract or contracts with irrigation districts 
hereinbefore referred to shall further provide that all irrigable land held in private 
ownership by any one owner in excess of one hundred and sixty irrigable acres 
shall be appraised in a manner to be prescribed by the Secretary of the Interior 
and the sale prices thereof fixed by the Secretary on the basis of its actual bona 
fide value at the date of appraisal without reference to the proposed construction 
of the irrigation works; and that no such excess lands so held shall receive water 
from any project or division if the owners thereof shall refuse to execute valid 
recordable contracts for the sale of such lands under terms and conditions satis- 
factory to the Secretary of the Interior and at prices not to exceed those fixed by 
the Secretary of the Interior; * * * [Emphasis supplied.) 


The language used in the other statutes listed is similar. As will 
be considered presently, section 5 of the Reclamation Act employs 
the term “‘sold”’ in connection with water rights, in contrast to the 
term “delivered” in the Omnibus Adjustment Act. 

Generally speaking, these excess-land provisions represent a firmly 
established, time-honored, and sound public policy which seeks to 
achieve the twofold purpose of preventing speculation and of spreading 
the benefits of a reclamation project among the larger group of smaller 
landowners rather than confining those benefits to the relatively 
smaller group of large landowners. These excess-l!and provisions are 
of general applicability to all reclamation projects in the 17 States 
enumerated in section | of the Reclamation Act of 1902, as amended. 

Whenever these general excess-land provisions did not fit the special 
circumstances of a project, or were found not to be adequate enough 
to check speculation, special excess-land provisions were enacted 
Congress, applicable only to specific projects. Examples of this type 
of legislation are: 

Interior Department Appropriation Act of May 10, 1926? (44 
Stat. 453, 465); 

Columbia Basin Antispeculation Act of May 27, 1937 (50 
Stat. 208), as amended by the 

Columbia Basin Project Act of March 10, 1943 * (47 Stat. 14; 
16 U.S. C. A., App., sec. 835). 

Furthermore, Congress has waived the excess-land provisions of the 
Federal reclamation law, with regard to two projects, in view of the 
peculiar circumstances involved which threatened to make these 
projects economically unsound: 

Act of June 16, 1938 (52 Stat. 764; 43 U.S. C., see. 386), with 
respect to the Colorado- Big Thompson project; 

Act of November 29, 1940 (54 Stat. 1219), with respect to the 
Washoe County Water Conservation District, Truckee storage 
project, and the Pershing County Water Conservation District, 
both in Nevada. 

In the act of June 16, 1938, supra, the language reads: 


The excess-land provisions of the Federal reclamation laws shall not be appli- 
cable to lands which, on June 16, 1938, had an irrigation water supply from 


3 This act contains the 160-acre limitation but provides the manner, peculiar to the statute, in which 
excess lands may be conveyed to the United States. 

3 This statute contains the following proviso: ‘‘That every such contract with any district shall further 
require that all irrigable land held in private ownership by any one owner in excess of forty irrigable acres * * * 
shall be designated as excess land and as such shall not be entitled to receive water from said project.” [Em- 
phasis supplied.]} 

4 The limitation here is to farm units containing not less than 10 nor more than 160 acres. 


IE 
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sources other than a Federal reclamation project and which will receive a sup- 
plemental supply from the Colorado-Big Thompson project. 

The exclusion is equally positive in the act of November 29, 1940, 
supra.° 

The existence of the two foregoing types of statutes is of tremendous 
importance in the instant situation and has a direct bearing on the 
problem before me. Congress in enacting them has shown clearly 
that the excess-land provisions are the heart of the reclamation law. 
Where such provisions are not sufficiently drastic, Congress has 
enacted a special excess-land law designed to meet the particular 
situation, as in the Columbia Basin Antispeculation Act. But 
where reasons of policy militate against the application of the excess- 
land provisions, Congress provides express exemption, as in the 
Colorado-Big Thompson project. 

When the pertinent parts of the Boulder Canyon Project Act are 
analyzed, it becomes apparent that Congress incorporated therein 

neither r special excess-land provisions nor exemption from the excess- 
land provisions generally.® Instead, it showed clearly that it intended 
these provisions to be applicable to irrigable lands within the project. 
Section 14 reads: 

This Act shall be deemed a supplement to the reclamation law, which said 
reclamation law shall govern the construction, operation, and management of 
the works herein authorized, except as otherwise herein provided. 

Section 12, which is definitive, reads in part: 

* * * “Reclamation law’’ as used in this Act shall be understood to mean 
that certain Act of the Congress of the United States approved June 17, 1902, 
entitled ‘‘An Act appropriating the receipts from the sale and disposal of public 
land in certain States and Territories to the construction of irrigation works for 


the reclamation of arid lands,”’ and the Acts amendatory thereof and supplemental 
thereto. * * * 


These sections will now be analyzed in the light of the general 
structure of the Boulder Canyon Act, its relationship to the reclama- 
tion law, its legislative history, and the few court decisions which 
have endeavored to interpret it. 

When Congress in section 14 made the Boulder Canyon Act “a 
supplement to the reclamation law,” it incorporated into the former 
statute the 160-acre limitation of the act of June 17, 1902. Webster 
defines the word “supplement” as “that which completes, or makes 
addition to, something already organized, arranged, or set apart” 
(Webster's New International Dictionary, first edition, 2083). Thus, 
the word “supplement,” as used in the Boulder Canyon Act, means 
an addition to legislative enactments already existing. 

With the exception of one unpublished decision by an inferior State 
court in California—which will be analyzed in detail subsequently— 
the only case found in which the relationship between the Boulder 

5 “The excess-land provisions of the Federal reclamation laws shall not be applicable to land in the Washoe 
County Water Conservation District, Nevada, irrigated from the Boca Reservoir, Truckee River storage 
project, Nevada, nor to the Pershing County Water Conservation District, Nevada, irrigated from the 
Humboldt River Re servoir, and the Secretary of the Interior is anthorized to enter into a contract with 
said districts, amending, in ac cordance with this Act, the contract of December 18, 1936, between the United 
States and the Washoe County Water Conservation District, and the contract of October 1, 1934, between 
the United States and the Pershing County Water Conservation District.” 

6 A 160-acre limitation on lands for homesteads within the project is expressly stated in sec. 9 of the Boulder 
Canyon Act, as follows: ‘“‘ That all lands of the United States found by the Secretary of the Interior to be 
practicable of irrigation and reclamation by the irrigation works authorized herein shall be withdrawn 
from public entry. Thereafter, at the direction of the Secretary of the Interior, such lands shall be opened 


for entry, in tracts varying in size but not exceeding one hundred and sixty acres, as may be determined 
by the Secretary of the Interior, in accordance with the provisions of the reclamation law. * * *” 
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Canyon Act and the reclamation law was considered is Six Companies, 
Ine. v. DeVinney (2 F. Supp. 693 (D. C. Nev. 1933)). 

The legal problem in this case may be stated simply. The Six 
Companies, Inc., sought to enjoin a county assessor in Nevada from 
collecting State taxes on its personal property and from demandin 
the pay ment of poll taxes from its employees. The plaintiff’s principa 
contention for avoiding tax liability was that all of its property and 
the homes of its employees were inside the Boulder Canyon project 
Federal reservation, to which territory the State of Nevada was 
alleged to have ceded jurisdiction. 

In dismissing the bill, the Federal District Court for Nevada ob- 
served, in part: 

The statutes referred to are the reclamation law and the Boulder Canyon 
Project Act. The latter act, as before pointed out, is supplementary to the 
reclamation law, except as otherwise therein provided. * * * The Boulder 
Canyon Project Act clearly discloses that the dam and incidental works therein 
referred to are of a permanent character, and specifically provides that ‘‘the title 
to said dam, reservoir, plant and incidental works shall forever remain in the 
United States.” * * * There is no specific provision in the Boulder Canyon 
project authorizing the Secretary of the Interior to establish any reservation, and 
if such authority may be inferred it would be limited to the area covered by the 
expression last above quoted, including any additional area necessary for ad- 
ministrative purposes. 

While, ‘‘except as otherwise herein provided,’ the Project Act is deemed a 
supplement to the reclamation law, a reference to the latter law * * * discloses 
nothing which the National Government might be said to intend the retention 
of control beyond the consummation of the purposes of the law—the reclamation 
by means of irrigation of portions of the arid domain. This law comprehends the 
acquisition by citizens of the United States of the land and water rights. The 
law generally comprehends that its purposes will be carried out under national 
direction, but, subject thereto, always without relinquishment of State juris- 
diction. * * * 

Only in the reclamation law is there any provision for the establishment of town 

sites within reclamation projects or under the authority of the Bureau of Reclamation 
(sees. 561-570, 43 U.S. C. A. 7). These provisions of the law clearly indicate the 
intention of Congress that the towns so established will be and remain subject 
to local State jurisdiction, and lots therein acquired by individual residents, and 
parks, playgrounds, community centers, and school grounds acquired by the 
public. [Emphasis supplied.] 
In a word, then, the court, in order to find the answer to this question 
of tax liability, was required to revert to the reclamation law, of 
which the Boulder Canyon Act is a supplement. The answer clearly 
was not in the Boulder Canyon Act proper. Therefore, is it not 
logical to conclude that, if the provisions for the establishment of 
town sites carried over from the reclamation law to the Boulder 
Canyon Project Act, the excess-land limitation of 160 acres—one of 
the most basic provisions of the reclamation law ’“—carried over in 
like fashion? 

While the following State court decision concerns the original 
Homestead Act and the Enlarged Homestead Act rather than the 
reclamation law and the Boulder Canyon Project Act, it is sufficiently 
in point to merit discussion, First State Bank of Shelby v. Bottineax 
County Bank (56 Mont. 363, 185 Pac. 162 (1919)). In that case, one 
Charles R. Wilbur, on July 25, 1913, made final proof upon 320 acres 
of land which he had entered under the Enlarged Homestead Act of 





7 How thoroughly the 160-acre limitation permeates both the homestead and the reclamation laws is 
emphasized in 34 Stat. 116, 43 U. S. C., sec. 561, cited by the court, as follows: ‘‘The Secretary of the Interior 
may withdraw from public ire any lands needed for town-site purposes in connection with irrigation 
projects under the reclamation law, not exceeding one hundred and sizty acres in each case, and survey and 
subdivide the same into town lots. * * *”? [Emphasis supplied.] 


naan 
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February 19, 1909 (35 Stat. 639). On July 30 of the same year, the 
Bottineau County Bank recovered judgment against Wilbur. In 
January 1914, Wilbur received his patent and on April 15, 1914, he 
conveyed the land by warranty deed to the First State Bank of 
Shelby, Mont. In November 1914, the Bottineau bank attempted 
to levy. execution on the land in satisfac tion of its judgment, whereupon 
the First State Bank sought to restrain the sheriff from making the 
levy. 

The question was whether the provisions of the original Homestead 
Act of May 20, 1862 (12 Stat. 392) [containing a 160-acre limitation], 
exempting the land from the past debts of the patentee, carried over 
to the Enlarged Homestead Act, supra [containing a 320-acre limita- 
tion]. The language in the original statute provided flatly that no 
land acquired thereunder could “in any event become liable to the 
satisfaction of any debt contracted prior to the issuing of the patent 
therefor.’”’ The “enlarged”’ statute was silent in the matter. If the 
provision of the original statute carried over to the latter act, the 
attempted levy of the Bottineau bank was without legal sanction. 

The Supreme Court of Montana so held. It reviewed in detail the 
history and policy of the two statutes. It then summarized the six 
sections of the Enlarged Homestead Act and concluded: 


* * * Tt will be seen at once that the Enlarged Homestead Act does not in 
terms change any of the provisions of the original act. The determination of the 
principal question before us, therefore, depends upon the proper construction of 
the Enlarged Homestead Act with reference to the original act. 

Was it intended as an independent statute, or was it meant to become a part 
of the original homestead act as it existed at the time this new measure went into 
effect? Aside from any other consideration, the bare reading of the act of 1909 
would seem to be sufficient to convince one that it could not have been intended 
as an independent act. * * * 

If the Enlarged Homestead Act was intended as an amendment to the prior 
homestead laws, then the acts are to be construed as one—as originally in the 
amended form. The history of this act is fairly conclusive that it was never 
intended to be construed otherwise than as a part of the original homestead law 
as it was then in foree. Without quoting from the committee reports or the de- 
bates in the Congress, we think it is apparent from them that it was the intention 
of the lawmakers by this act to supplement the existing statutes—to improve the 
homestead laws and encourage the settlement of the vast areas of public lands in 
the semiarid revions, by increasing the amount of land subject to entry. * * * 

A supplementary act is one designed to improve an existing statute by adding 
something thereto without changing the original text. * * * Supplemental 
statutes include every species of amendatory legislation which goes to complete 
a legislative scheme * * *, 

Our conclusion is that the Enlarged Homestead Act is merely supplementary to 
the original homestead law, and is to be construed as a part of it. It follows that 
land acquired under it becomes subject to the provisions of section 2296 of the United 
States Revised Statutes * * * and that the land in controversy in this action could 
not in any event become liable to the satisfaction of any debt contracted by Wilbur 
prior to the date his patent was issued. [Emphasis supplied.) 


The answer to the question in the instant case is contained in the 
italicized lines from the opinion of the Montana Supreme C ourt. If 
anything, our case is stronger. Section 14 of the Boulder (¢ Canyon 
Project Act makes that statute “a supplement to the reclamation law.” 
There was no such express statutory connection between the original 
Homestead Act and the Enlarged Homestead Act. Yet the court 
found such a connection, even in the absence of express language, and 
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enforced a limitation contained in the original act against land acquired 
under the supplemental act.* 

The Montana Supreme Court had a clear precedent for its decision. 
Three years earlier, Federal Judge Bourquin had so held in a bank- 
ruptcy case (Jn re Auge, 238 Fed. 621 (D. C. Mont. 1916)). On that 
occasion the court observed: 


The bankrupt’s contention that all said land is exempt is based on section 
2296, R. S. * * * which reads: 

“‘No lands acquired under the provisions of this chapter shall in any event 
become liable to the satisfaction of any debt contracted prior to the issuing of 
the patent therefor.” 

The chapter referred to is that of the Federal original homestead law, pro- 
viding for entries of 160 acres or less. Later homestead enactments * * * per- 
mit entries for as much as 320 acres—enlarged homesteads—of public lands of 
certain quality and subject to somewhat different conditions. These latter are 
but additions to and amendments of the original law, and upon settled principles 
all form a whole, to be taken and read together as though the later enactments were 
part of the original law from the beginning, so far as the protection extended by section 
2296 is concerned. Said section provides protection; other sections define the 
area protected. Changes in the latter affect not the former. Hence enlarged 
homesteads are ‘ands acquired under the provisions of this chapter,’ within 
section 2296, and are entitled to its protection, even as lesser or ordinary home- 
steads are. [Emphasis supplied.] 


Even in the absence of the specific provision of section 14 of the 
Boulder Canyon Project Act, the general structure of this statute 
reveals that it was not meant to exist independently but rather as a 
part of the legislative scheme embodied in the Federal reclamation 
law. For instance, section 1 contains the authorization for the 
Secretary of the Interior to construct the All-American Canal. The 
act specifically provides “the expenditures for said main canal and 
appurtenant structures to be reimbursable, as provided in the reclama- 
tion law * * *.” In order to determine the extent and mode of 
reimbursement, the pertinent provisions of the Federal reclamation 
law must be consulted. Other reference to the Federal reclamation 
law are found in sections 4 (b),° section 5,'° and section 9"! of the 
Boulder Canyon Project Act. ‘It cannot be said that an act so 
absolutely dependent upon prior acts is an independent statute” 
(First State Bank v. Bottineau County Bank, supra, at 164). Thus 
the intent of Congress, to make the Boulder 7, Project Act 
part of the legislative pattern of the Federal reclamation laws, is 
clearly manifest. 


8 There are many cases which discuss the meaning of the word ‘“‘supplement”’ in statutory construction. 
The prevailing opinion clearly is that the term signifies something which adds to, or completes, or extends 
that which is already in existence, without changing or modifying the original (McCleary v. Babcock, 169 
Ind. 228, 82 N. E. 453 (1907); Lost Creek School Tp. 1, Vigo Co. v. York, 215 Ind. 636, 21 N. E. (2d) 58, 60 
(1939). See also Loomis v. Runge, 66 Fed. 856, 859 (C. C. A. 5th 1895); Swanson v. State, 132 Neb. 82, 271 
N. W. 264, 268 (1937); Edwards v. Stein, 94 N. J. Eq. 251, 119 Atl. 504, 507 (1923); Bradley & Currier Co. v. 
Loving, 54 N. J. L. 227, 23 Atl. 685, 686 (1892); Rahway Savings Institution v. City of Rahway, 53 N. J. L. 48, 
20 Atl. 756, 757 (1890)). 

°“Sec. 4 (b) * * * Before any money is appropriated for the construction of said main canal and appur- 
tenant structures to connect the Laguna Dam with the Imperial and Coachella Valleys in California, or 
any construction work is done upon said canal or contracted for, the Secretary of the Interior shall make 
provision for revenues, by contract or otherwise, adequate in his judgment to insure payment of all expenses 
of construction, operation, and maintenance of said main canal and appurtenant structures in the manner 
provided in the reclamation law.’’ [Emphasis supplied.} 

10 “Sec, 5, That the Secretary of the Interior is hereby authorized, under such general regulations as he 
may prescribe, to contract for the storage of water in said reservoir and for the delivery thereof * * * upon 
charges that will provide revenue which, in addition to other revenue accruing under the reclamation law 
and under this Act, will in his judgment cover all expenses of operation and maintenance incurred by the 
United St ites on account of works constructed under this Act and the payments to the United States * * *.’’ 
{Emphasis supplied.] 

1 “Sec, 9. That all lands of the United States found by the Secretary of the Interior to be practicable of 
irrigation and reclamation by the irrigation works authorized herein shall be withdrawn from publie entry. 
Thereafter, at the direction of the Secretary of the Interior, such lands shall be opened for entry, in tracts 
varying in size but not exceeding one hundred and sixty acres, as may be determined by the Secretary of the 
Interior, in accordance with the provisions of the reclamation law * * *.’’ [Emphasis supplied.]} 
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Furthermore, there is no language in the Boulder Canyon Project 
Act which expressly and directly repeals the excess-land provisions 
of the reclamation law. As laws are presumed to be enacted with 
deliberation and with a full knowledge of all existing statutes on the 
same subject, it is only reasonable to conclude that Congress, in 
passing the Boulder Canyon Project Act, did not intend to interfere 
with or abrogate any former law relating to the same matter, unless 
the repugnancy between the two should prove irreconcilable (United 
States v. Noce, 268 U. S. 613 (1925); United States v. Greathouse, 
166 U. S. 601, 605 (1897); Frost v. Wenie, 157 U. S. 46 (1895);™* 
Henderson's Tobacco, 11 Wall. (78 U.S.) 652 (1870).% The rule has 
been well stated in Red Rock v. Henry (106 U. S. 596 (1882)),*® at 
page 601: 


* * * when an affirmative statute contains no expression of a purpose to repeal 
a prior law, it does not repeal it unless the two acts are in irreconcilable conflict, 
or unless the later statute covers the whole ground occupied by the earlier and is 
clearly intended as a substitute for it, and the intention of the legislature to 
repeal must be clear and manifest. 


Repeals by implication are not favored, and it will not be presumed 
that, by a subsequent enactment, the legislature intended to repeal 
former laws upon the general subject, and more especially in a case 
such as this where the existing cualahaiians law is referred to directly. 
See decisions cited in notes 11 through 15 and State v. Bowker (63 
Mont. 6, 205 Pac. 961, 963 (1922));'7 Jobb v. Meagher County (20 
Mont. 424, 51 Pac. 1034 (1898)).'8 

Nothing in the legislative history of the Boulder Canyon Project 
Act indicates that it was the intention of Congress to abdicate the 
public policy embodied in the excess-land provisions of the reclama- 
tion law and thus open the door to the vicious real estate speculation 
which was all ready to take advantage of the Boulder Canyon project 
lands. Congress was fully aware of this danger, and it was commonly 


12 This case held that a provision in sec. 11 of the act of May 18, 1920 (41 Stat. 601), reading, ‘‘That hereafter 
longevity pay for officers in the Army, Navy, Marine Corps, Coast Guard, Public Health Service, and Coast 
and Geodetic Survey shall be based on the total of all service in any or all of said services,’”’ did not repeal 
sec. 6 of the act of October 24, 1912 (37 Stat. 569, 594), providing ‘‘That hereafter the service of a cadet who 
may hereafter be appointed to the United States Military Academy, or to the Naval Academy, shall not be 
counted in computing for any purpose the length of service of any officer of the Army.” 

13 The proviso in the act of March 3, 1887 (24 Stat. 505), known as the Tucker Act, ‘‘That no suit against 
the Government of the United States shall be allowed under this Act unless the same shall have been brought 
within six years after the right accrued for which the claim is made,’’ :did not repeal so much of sec. 1069 of 
the Revised Statutes as provides, ‘‘that the claims of married women. first accrued during marriage, of per- 
sons under the age of twenty-one years first accrued during minority; and of idiots, lunatics, insane persons 
and persons beyond the seas at the time the claim accrued, entitled’to the claim, shall not be barred if the 
petition be filed in the court or transmitted, as aforesaid, within three years after the disability has 
ceased; * * *” 

4 This decision held that Congress, by enacting the act of December 15, 1880 (21 Stat. 311), opening for 
settlement certain lands in Kansas within the abandoned Fort Dodge Military Reservation, ‘‘in the absence 
of express words of repeal,’’ did not impair the rights guaranteed to the Osage Indians by the treaty of 1865. 

15 The doctrine of repeal by implication was repudiated. The case held that the act of July 20, 1868, im- 
posing taxes on distilled spirits and tobacco, did not repeal the proviso to the 25th section of the Internal 
Revenue Act of March 2, 1867, which limited to 20 days the time for commencing proceedings to enforce 
forfeitures. 

16 The Minnesota statutes in question both concerned municipal financing. 

17 This case, which held that the procedure provided by a State prohibition statute, enacted in 1921, did 
not by implication supersede procedures established under a general statute, enacted in 1917, contains a 
comprehensive discussion of the subject. The Montana Supreme Court said: ‘‘Repeals by implication 
are not favored, and it will not be presumed that by a subsequent enactment the legislature intended to 
repeal former laws upon the subject not mentioned * * * and more especially so in the case before us where 
the existing law appears to have been under consideration to the extent of direct reference thereto, both in the title 
and in the repealing clause.’”’ {Emphasis supplied.]} 

1§ Two Montana statutes concerning the appointment of deputy sheriffs were involved. The court 
refused to countenance any idea of repeal by implication. 
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assumed by Congress that the Boulder Canyon Project Act was 
subject to the excess-land provisions.” 

In the light of the foregoing authorities, it is my conclusion that the 
Boulder Canyon Project Act is supplementary to the reclamation law, 
except as otherwise therein provided, and, accordingly, the excess-land 

rovisions are applicable to the Coachella Valley County Water 
istrict lands. 

It now becomes necessary to examine and refute the principal 
arguments against the foregoing conclusion. 

It has been contended, for example, that in view of the language of 
section 14 of the Boulder Canyon Project Act the reclamation law 
applies only to the “construction, operation, and management of the 
works.” This contention must, by necessity, be based either on the 
doctrine of ejusdem generis or on the doctrine of expressio unius est 
exclusio alterius. These doctrines belong more properly in the field 
of contract construction than statutory construction. The courts 
have repeatedly held that these doctrines are not of universal applica- 
tion, but serve only as an aid in the ascertainment of the meaning 
of the law, and must yield whenever a contrary intention of the law- 
maker is apparent (Springer v. Philippine Islands, 277 U.S. 189, 206 
(1928) ; Helvering v. Stockholm Enskilda Bank, 293 U.S. 84, 89 (1934)). 
The contrary intent of Congress is apparent in section 14 of the Boulder 
Canyon Project Act. 

The unreported decision of the Superior Court for Imperial County, 
Calif., in Hewes v. All Persons (May 24, 1932), has been cited as 
precedent for the nonapplicability of the excess-land provisions. 
The superior court held that the contract between the United States 
and the Imperial Irrigation District, dated December 1, 1932, pro- 
viding for the construction of the All-American Canal, and all pro- 
ceedings leading to its execution, are valid in all particulars. The 
jurisdiction of the court was invoked pursuant to the followin gpro- 
vision of the contract: 

ARTICLE 31. The execution of this contract by the District shall be authorized 
by the qualified electors of the District at an election held for that purpose. 
Thereafter, without delay, the District shall prosecute to judgment proceedings 
in court for a judicial confirmation of the authorization and validity of this 
contract. The United States shall not be in any manner bound under the terms 
and conditions of this contract unless and until a confirmatory final judgment in 
such proceedings shall have been rendered, including final decision, or pending 
appellate action if ground for appeal be laid. * * * 


The court made the following finding No. 35: 


That under said contract between the United States and Imperial Irrigation 
District, dated the Ist day of December 1932, the delivery of water will not be 
limited to 160 acres in a single ownership and that the lands of the defendant 
Charles Malan in excess of 160 acres will not be denied water because of the size 
of said ownership, and that water service to lands regardless of the size of owner- 


19 See, for example, the following discussion in the House of Representatives [69 Cong. Rec. 9626 (1928)]: 

“Mr. Morton.D. Hutt. The language of the bill is not clear to me. 

“Mr. Dovatas of Arizona. The bill authorizes the Secretary of the Interior to construct a canal to the 
Imperial and Coachello [sic] Valleys. The appropriation bill in specific terms is only for the All-Americar 
Canal to the Imperial Valley. If the Coachello [sic] Valley, where there are public lanis, and if the areas 
in the vicinity of the Imperial Valley are to be brought in under cultivation, then the Congress must ap- 
propriate another $18,000,000. 

“Mr. Swing. Mr. Chairman, if the gentleman will permit, I think the gentleman from Illinois [Mr. Morton 
D. Hull] is referring to the limitation on the area that one person can hold after the canal is built, requiring 
that any large holding must be broken up, and if it is not broken up, it must be turned over to the Secretary 
of the Interior, who may sell it for an appraised price, so that no one will hold over a maximum of 160 acres. 

“Mr. Dove.as of Arizona. That is in the bill. I thank the gentleman. Jn this connection I might state 
also that the Imperial Valley and southern a is deluged with advertisements now: ‘Buy land in Imperial 
Valley now; speculate on Boulder Dam.’ ”’ {Emphasis supplied.]} 
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ship will not in any manner affected by said contract, so far as the size of individual 
ownership is concerned. 


The court amplified this finding in its decision as follows: 


USE OF WATER NOT LIMITED BY RECLAMATION LAW 


Defendant Malan, the owner of 210 acres of land in Imperial Irrigation District, 
asserts that the contract is void because section 5 of the reclamation law provides 
that no right to the use of water for land in private ownership shall be sold for a 
tract exceeding 160 acres in any one landowner, thus preventing him from obtain- 
ing water for all of his land, that he will be required to pay water assessments 
upon all of his land but will be able to get water for only 160 acres, and that the 
contract takes from him, without compensation, his water right for all of his land 
in excess of 160 acres. 

The water right of neither the defendant Malan nor of any other person in the 
Imperial Irrigation District may be taken by the district or by the Government 
without compensation. Furthermore, section 5 of the reclamation law does not 
apply in these proceedings. The Boulder Canyon Project Act provides a complete 
scheme for the construction of the Boulder Dam, the All-American Canal, and the 
dam diverting water from the Colorado River into the canal. Section 1 of the 
Boulder Canyon Project Act provides that the expenditures for the main canal 
and appurtenant structures shall be ‘‘reimbursable, as provided in the reclamation 
law,’”’ and in section 4 (b) it is required that before any money is appropriated 
for the construction of the main canal and appurtenant structures, the Secretary 
shall make provision for revenues adequate in his judgment to secure payment 
of all expenses of construction, operation, and maintenance ‘in the manner pro- 
vided in the reclamation law.’’ Section 14 provides that the Boulder Canyon 
Project Act ‘‘shall be deemed a supplement to the reclamation law, which said 
reclamation law shall govern the construction, operation, and management of 
the works herein authorized, except as otherwise herein provided.”’ The act does 
not adopt the reclamation law or any of its provisions, except as above stated, and 
the authority of the Secretary with reference to the delivery of water must be 
found in the Boulder Canyon Project Act and not in the reclamation law. Section 
5 of the Boulder Canyon Project Act authorizes the secretary to contract for the 
delivery of water ‘under such general regulations as he may prescribe’ and provide 
that “contracts respecting water for irrigation and domestic uses shall be for 
permanent service.” Article 30 of the contract reads as follows: “Except as 
provided by the Boulder Canyon Project Act, the reclamation law shall govern 
the construction, operation, and maintenance of the works to be constructed 
hereunder.”’ There is nothing in the statute or in the contract limiting the 
acreage to which water may be sold and delivered. 


The reading of article 31 of the contract shows that the jurisdiction 
of the court was invoked solely ‘for a judicial confirmation of the 
authorization and validity of the contract.’”’ Since the court was not 
called upon to determine the applicability of section 5 *° of the Re- 
clamation Act to the contract, it thus clearly exceeded its authority. 
Accordingly, its finding No. 35, and that part of the opinion referring 
to it, must be regarded as dictum. This dictum is narrowly confined 
to the question of the applicability of section 5 of the reclamation law. 
Even assuming for purposes of discussion that the California court 
might be right as to the nonapplicability of section 5, this decision 
completely disregards the whole legislative scheme of the Federal 
reclamation laws on the subject of excess-land laws, e. g., section 46 of 
the Omnibus Adjustment Act, supra; the Warren Act, supra. 

Appeal was instituted by the Imperial Water District, and by stipu- 
lation of the parties the appeal was dismissed by the Supreme Court 
of California on February 26, 1934. The outcome of this action was 
of utmost importance to the United States because the construction 


2 This section provides: “No right to the use of water for land in privateownership shall be sold for a tract 
exceeding one hundred and sixty acres to any one landowner unless he be an actual bona fide resident on 
such land, or occupant thereof residing in the neighborhood of such land, and no such right shall perma- 
nently attach until all payments therefor are made.””’ [Emphasis supplied.] 
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of the All-American Canal was delayed because of a decision of the 
Comptroller General who held (A-32702, December 6, 1933) that no 
funds might be expended for construction until the contract had been 
found valid by the State court of last resort. 

These circumstances furnish the background and explanation for a 
letter of former Secretary of the Interior, Hon. Ray Lyman Wilbur, 
dated February 24, 1933. In this letter the Secretary stated: 


Early in the negotiations connected with the All-American Canal contract the 
question was raised regarding whether and to what extent the 160-acre limitation 
is applicable to lands to be irrigated from this canal. Upon careful consideration 
the view was reached that this limitation does not apply to lands now cultivated 
and having a present water right. These lands, having already a water right, 
are entitled to have such vested right recognized without regard to the acreage 
limitation mentioned. Congress evidently recognized that these lands had a 
vested right when the provision was inserted that no charge shall be made for the 
storage, use, or delivery of water to be furnished these areas. 


A study of the letter reveals that it completely disregards all other 
excess-land provisions except section 5 of the Reclamation Act of 
1902.2", This construction of the congressional intention is not borne 
out by a review of the proceedings of Congress. Senator Pittman in- 
troduced, on December 14, 1928, the following amendment: 


That no charge shall be made for water or for the use, storage, or delivery of 
water for irrigation or water for potable purposes in the Imperial or Coachella 
Valleys.?2 


The following discussion ensued: 


Mr. PitrmMan. * * * 
ok Ba * oK OK + * 


I will state that originally I entered a motion to strike out that whole proviso. 
However, as the representatives of Imperial Valley desired [sic] to stay in, and 
are willing to limit its effects entirely to that valley, I defer to their wishes 

Mr. Jounson. I have no objection to the amendment that is suggested. 

Mr. Kina. Mr. President, may I inquire of the Senator from Nevada whether 
that is similar to the amendment which was offered yesterday? I have just 
entered the Chamber, and did not hear the entire statement of the Senator. The 
purpose, as I understand, of the amendment, is to relieve Imperial Valley from 
any charges whatever, except such as would be imposed under the reclamation 
act. 

Mr. PirrmMan. That is the opinion of the representatives of Imperial Valley, 
and that is the reason why it is put in that form. They feel that in some way 
that paragraph is more in harmony with the reclamation act. There is some doubt 
in my mind as to that; but, as they are willing to limit its effect entirely to their 
own valley, it is not a matter of such great concern to me. 

Mr. Krna. Let me ask the Senator, in my own time, if he does not have the 
time, whether in his opinion the new lands which it is expected will be brought 
under cultivation in the Coachella or Imperial Valleys ought to be exempted from 
contribution to the construction of the dam? 

Mr. Pirrman. There is no charge in this bill whatever on the Imperial Valley 
land or the Coachella Valley land for the construction of the dam or powerhouse. 

Mr. Kina. I know that, but inquire whether the Senator believes the users of 
water should exempt [sic]. Under the reclamation projects, as the Senator knows, 
those who make contracts for the purchase of land or the purchase of water are 
required to pay for both water and the construction of canals and dams, and the 
amount which they pay includes all of the expenses of the Government. Here 
we are asking the settlers to pay only for the canal, and exempting them from pay- 
ing anything whatever toward the construction of the dam. 

Mr. Pittman. I admit this is an exception to the practice under the reclamation 
act in that it relieves this land from the payment of any part of the cost of the 


21 While this section, set out in footnote 20, supra, limits the sale of water rights to tracts of 160 acres or less, 
sec. 46 of the Ominbus Adjustment Act, set out previously in the text of this opinion, uses the term ‘‘de- 
livered”’ instead of ‘‘sold.”’ 

2270 Cong. Rec. 575 (1928); the amendment was accepted and appears in exactly the same wording as the 
last proviso of sec. 1 of the Boulder Canyon Project Act. 
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dam. It simply limits it to the cost of the canal. In this particular case the 
Senate has allocated $25 million toward the cost of the dam. It is true that the 
$25 million must be paid back, but the payment may be postponed until the end 
of the period of amortization. I think that in view of the fact that this dam has 
to be built for flood-control purposes, and in view of such allocation, we should 
exempt those lands in Imperial Valley from the payment of any part of the 
cost of that dam. 

Mr. Kine. Then it is apparent that the residents of Imperial Valiey will have 
the benefits of flood control, storage water, the certainty of getting an equated 
flow, and will be required to pay for nothing except the cost of the All-American 
Canal. 

Mr. Pirrman. That is the fact; but I think the circumstances warrant it. 

Mr. Kine. Does the Senator think there should be no distinction between 
those who have vested rights, who have already appropriated water in the Imperial 
Valley, and those who have no vested rights, and have never appropriated any 
water? 

Mr. Pirrman. No; I do not think we can have a successful reclamation project 
if we attempt to draw that distinction, because undoubtedly even those with the 
vested rights will have to pay a part of this cost if the Government is to be 
repaid * * *, 

Although the language of the letter of Secretary Wilbur seems 
broad enough to include the Coachella Valley District lands, the 
letter was clearly intended only to apply to the Imperial Irrigation 
lands. It apparently assumes that all privately owned land in the 
district was under irrigation and had a vested water right. Nothing 
in the files indicates whether such is the factual situation, and there 
is strong indication that the Coachella Valley lands are to a very large 
degree as yet not irrigated. 

Furthermore, an examination of the files reveals that the letter of 
the former Secretary was written at the request of counsel of the 
Imperial District who wanted a ruling on the application of the excess- 
land provisions ‘‘provided, That such ruling would be that the 160- 
acre limitation did not apply.” Purposely, the letter of Secretary 
Wilbur never took the form of a formal decision. It was written 
solely for the purpose of giving partisan help to the Imperial Water 
District, as the delay of the final confirmation of the contract held up 
the construction of the All-American Canal. Besides, the time of the 
Hoover administration was near its close. In less than 10 days after 
the date of Secretary Wilbur’s letter (February 24, 1933), President 
Roosevelt was inaugurated. 

In summary, then, I reach the conclusion that in view of section 14 
of the Boulder Canyon Project Act, which makes that act supplemen- 
tary to the Federal reclamation law, the excess-land provisions con- 
tained therein are carried into operation with respect to the Coachella 
Valley water lands and should be incorporated in the contracts pre- 
sently under consideration. 

Respectfully, 
Signed Fow.er Harpsr, Solicitor. 

Approved: May 31, 1945. 

(Signed) H. L. I., 
Secretary of the Interior. 
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SECRETARY’S LETTER ON KINGS RIVER (CALIF.) CONTRACT 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., July 12, 1957. 
Mr. Puitip A. GorDon, 
President, Board of Directors, 
Kings River Conservation District, Fresno, Calif. 

Dear Mr. Gorpon: After painstaking consideration, I have 
concluded the terms of the proposed contract between the United 
States and your district—the Kings River Conservation District 
of Fresno, Calif—should not be approved. 

As you are well aware, your district and the Department of the 
Interior have been confronted with the settlement of this question 
since 1946. 

There are some fundamental principles involved in the statutory 
provisions relating to excess landholdings which should be taken into 
account in this case and other cases of similar import. From the 
inception of the reclamation law, and by later amendments, the 
excess land limitations have been designed to accomplish two primary 
objectives; one, a wide distribution of landholdings by a group of 
beneficiaries of the Federal investment, and second, the avoidance of 
speculative profits arising from the Federal investment. The first 
objective is sought by limiting irrigation benefits to 160 acres in one 
ownership. T he second objective is sought to be reached by requiring 
owners of excess lands, who seek to obtain water for such excess lands, 
to execute what is known as recordable contracts. 

The decision by the California Supreme Court in the Ivanhoe case 
is still pending on appeal. At present that case presents some 
difficult Euct issues relating to land limitations. The Federal statutes 
provide for repayment contracts having the approval of the Secretary, 
and I must comply with those statutes. I have not been convinced 
that this proposed contract should have that approval even if these 
legal issues are satisfactorily resolved. 

The Kings River Conservation District covers over 1 million acres 
of land. A very large part, approximately one-fourth, of this land is 
clearly excess lands within the meaning of the Federal statute. Clas- 
sified on the basis of excess lands, the record provided me by the 
Bureau of Reclamation shows the following: 


Size of ownership Number of | Total Excess 

owners acreage | acreage 
siaaininiaatiss i —-—| a - ie lace 
0 to 160 acres 5, 472 558, 206 | 0 
161 to 320 acres 3 461 111, 558 | 3, 208 
321 to 640 acres 195 | 89, 472 25, 951 
641 to 1,280 acres. 80 | 68, 968 | 40, 677 
Over 1,280 acres 52 | 216, 972 | 196, 466 
Total 6, 260 1, 045, 176 266, 302 
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Among the large landowners are several corporations owning be- 
tween 10,000 and 20,000 acres each. 

As Secretary of the Interior, it is my duty not only to conform to 
the technical provisions of the law but also, within whatever discre- 
tion I may have, to seek compliance with the principles on which 
the legislation rests. To furnish a regulated supply of water to those 
landholdings which are so greatly in excess of the provisions of Federal 
law, under a strained statutory construction, is violative of those 
principles, in my opinion. 

I am fully aware that over the years there have been legal opinions 
presented and approved which have permitted individual landowners 
to avoid the excess land limitations of the law by a prepayment of 
their administratively allocated share of construction costs. How- 
ever, I cannot justify an aggravation of a prior practice in an effort 
to remedy an absence of lawful authority. 

In this case, I remain unconvinced that I either should or could 
appease this proposed contract—either as a matter of principle or 
of law. 

The Department continues to recognize and support the basic 
concept of reclamation law that full and final payment of the obliga- 
tion of a district to the Federal Government ends the applicability of 
the acreage limitations. 

But the overriding issue here is whether this contract which provides 
for the release of individuals, rather than a district as a whole, should 
be approved. As I have pointed out, I conceive it to be the duty of 
the Department of the Interior, and my duty as Secretary, to exert 
every effort to see that applicable laws are complied with. Where 
discretion may be vested in the Department or the Secretary, that 
discretion should be exercised to obtain compliance with the principles 
on which the legislation is enacted. What I am concerned about is a 
process by which inferences are based on inferences and there is a 
whittling away at a principle until all that is left is a pile of shavings. 

What the terms of a contract should be depends on factors in a given 
ease. In the Kings River situation, the proposed options of prepay- 
ment, extended to each water user, would reduce the statutory limita- 
tions to a mere shadow. This would make the test, not one of public 
policy, but solely one of the financial capability of each landowner to 
purchase immunity from the statutory restrictions. So long as the 
present acreage limitations remain in the basic reclamation law, they 
should be complied with, until the district has fully discharged its 
obligations to the Federal Government. 

This Departmént remains willing to work with your district to seek 
an acceptable solution to the various issues which must be resolved 
before a contract may be finally approved. 

Whether the district will deem it appropriate to seek a solution by 
special congressional act is for the district to determine. 

Sincerely, 
Frep A. SEATON, 
Secretary of the Interior. 
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JuLy 10, 1957. 





Proposep Contract BETWEEN THE UNITED STATES AND THE KINGS 
River Conservation District 


Bureau of Reclamation: Excess lands 
The Secretary of the Interior lacks statutory authority to permit 
individual holders of excess lands in the Kings River Conservation 
District to pay the reimbursable costs administratively allocable to 
those holdings and thereby be relieved from the limitations on supply- 
ing water to excess lands. 
Bureau of Reclamation: Repayment and water service contracts 
Repayment and water service contracts entered into by the Secre- 
tary of the Interior for the utilization of flood-control dams and 
reservoirs operated under the direction of the Secretary of the Army 
for irrigation purposes must conform with the mandate found in 
section 46 of the Omnibus Adjustment Act of 1926. 


Secretary of the Interior 

The Secretary of the Interior is not authorized by Federal reclama- 
tion law to agree to provisions in the proposed contract with the Kings 
River Conservation District whereby individual holders of excess 
lands will be permitted to pay the reimbursable costs allocable to 
their excess holdings and thereby be relieved from the limitations 
on supplying water to excess lands and the consequences of the anti- 
speculation features of the recordable contracts required by law. 


Statutory construction: Generally 

Unrepealed provisions of earlier laws having specific application 
cannot be infused with new life for the purpose of implementing 
later law. 
Statutory construction: Administrative construction 


Administrative rulings cannot thwart the plain purpose of a valid 
law nor can prior administrative practice remedy an absence of lawful 
authority. 


Statutory construction: Administrative construction 


Administrative rulings and practices cannot enlarge the application 
of the opinion of the Associate Solicitor dated October 22, 1947 
(M-35004), which advised that full payment of the reimbursable 
costs by a district relieved the excess lands in that district from the 
statutory restrictions on supplying water to such lands. 








SOLICITOR’S OPINION ON KINGS RIVER CONTRACT 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington, D. C., July 10, 1957. 
Memorandum. 
To: The Secretary. 
From: Solicitor. 
Subject: The proposed contract between the United States and the 
Kings River Conservation District. 


You have requested my opinion concerning your statutory authority 
under Federal reclamation law to agree to provisions in the proposed 
contract with the Kings River Conservation District whereby indi- 
vidual holders of excess lands will be permitted to pay the reimbursable 
costs allocable to their excess holdings and thereby be relieved from 
the limitations on supplying water to excess lands and the conse- 
quences of the antispeculation features of the recordable contracts 
required by law. See particularly articles 3, 6, and 8 of the proposed 
contract. 

My opinion is that Congress has not granted to you such statutory 
authority. Further, fiscal desirability, no matter how impelling, does 
not suffice as a substitute for that statutory power. 

I wish to emphasize at the outset that no criticism is hereby intended 
on my part of the earnest endeavors of the conservation district or 
those who have honestly sought or proposed, in its behalf, a rational 
and reasonable accommodation of interests connected with the use of 
the regulated and supplemental supply of water developed by the Army 
in constructing the Kings River and Tulare Lake Basin flood-control 
project. Indeed, while the excess acreage involved is comparatively 
large, this supplemental supply is relatively small. Nevertheless, 
Congress has conditioned the means whereby even such small but vital 
water supplies can be acquired to supplement those already developed 
earlier by the landowners. 

The statutory authority that you as Secretary exercise in con- 
nection with flood-control projects providing irrigation benefits is 
derived from the Flood Control Act of 1944, particularly section 8 
(43 U. S. C. 390). Dams and reservoirs operated for flood-control 
purposes under the direction of the Secretary of the Army after 
December 22, 1944, may be utilized by you for purposes of irrigation 
under that act only in conformity with the provisions of the Federal 
reclamation laws (act of June 17, 1902 (32 Stat. 388), and acts amenda- 
tory thereof or supplementary thereto). The specific provision with 
which you must comply under this mandate is found in section 46 of 
the Omnibus Adjustment Act of 1926, as amended (43 U.S. C. 423e). 
As codified, that section reads: 

No water shall be delivered upon the completion of any new project or new 
division of a project initiated after May 25, 1926, until a contract or contracts in 


form approved by the Secretary of the Interior shall have been made with an 
irrigation district or irrigation districts organized under State law providing for 
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payment by the district or districts of the cost of constructing, operating, and 
maintaining the works during the time they are in control of the United States, 
such cost of constructing to be repaid within such terms of years as the Secretary 
may find to be necessary, in any event not more than forty years from the date 
of public notice hereinafter referred to, and the execution of said contract or 
contracts shall have been confirmed by a decree of a court of competent jurisdic- 
tion. Prior to or in connection with the settlement and development of each 
of these projects, the Secretary of the Interior is authorized in his discretion to 
enter into agreement with the proper authorities of the State or States wherein 
said projects or divisions are located whereby such State or States shall cooperate 
with the United States in promoting the settlement of the projects or divisions 
after completion and in the securing and selecting of settlers. Such contract or 
contracts with irrigation districts hereinbefore referred to shall further provide 
that all irrigable land held in private ownership by any one owner in excess 
of one hundred and sixty irrigable acres shall be appraised in a manner to be 
prescribed by the Secretary of the Interior and the sale prices thereof fixed by 
the Secretary on the basis of its actual bona fide value at the date of appraisal 
without reference to the proposed construction of the irrigation works: and 
that no such excess lands so held shall receive water from any project or division 
if the owners thereof shall refuse to execute valid recordable contracts for the sale 
of such lands under terms and conditions satisfactory to the Secretary of the 
Interior and at prices not to exceed those fixed by the Secretary of the Interior; 
and that until one-half the construction charges against said lands shall have 
been fully paid no sale of any such lands shall carry the right to receive water 
unless and until the purchase price involved in such sale is approved by the 
Secretary of the Interior and that upon proof of frauduent representation as 
to the true consideration involved in such sales the Secretary of the Interior is 
authorized to cancel the water right attaching to the land involved in such fraud- 
ulent sales: Provided, however, That if excess land is acquired by foreclosure or 
other process of law, by conveyance in satisfaction of mortgages, by inheritance, 
or by devise, water therefor may be furnished temporarily for a period not ex- 
ceeding five years from the effective date of such acquisition, delivery of water 
thereafter ceasing until the transfer thereof to a landowner duly qualified to 
secure water therefor: Provided further, That the operation and maintenance 
charges on account of lands in said projects and divisions shall be paid annually in 
advance not later than March 1. It shall be the duty of the Secretary cf the 
Interior to give public notice when water is actually available, and the oper: -ion 
and maintenance charges payable to the United States for the first year after 
such public notice shall be transferred to and paid as a part of the construction 
payment. 





Section 46 clearly requires that you shall contract with an irrigation 
district or irrigation districts organized under State law. By its very 
nature, such a contract necessarily imposes a joint liability on all 
landowners of a district. Further, section 46 stipulates that excess 
lands shall receive no water from any project or division under your 
control unless the owners execute valid recordable contracts for the 
sale of such lands under terms and conditions satisfactory to you. 
The only other specific relief from the requirements relating to rec -ord- 
able contracts comes in connection with the antispeculation provisions 
when one-half of the construction charges have been repaid by a dis- 
trict. After that time your approval of the sale price of any of the 
excess lands in the district is no longer required. 

Earlier provisions of Federal reclamation law authorized individual 
contracts in contrast to the joint liability contract specifically required 
by section 46. The act of August 9, 1912, as amended (37 Stat. 265; 
43 U.S. C. 541 et seq.), entitled individual homestead entrymen, who 
complied with the requirements of applicable provisions of the home- 
stead and reclamation laws, to receive a patent and a final water- 
right certificate upon payment of all sums due the United States 
from them as individuals. Until such full payment, the United States 
retained a prior lien on the individual entryman’s land. I wish to 
emphasize the individual obligation there involved. 
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The provisions of the 1912 act (43 U.S. C. 544) relating to excess 
lands provided that— 

No person shall at any one time or in any manner, except as hereinafter other- 

wise provided, acquire, own, or hold irrigable land for which entry or water-right 
application shall have been made under the said reclamation law, before final 
payment in full of all installments of building and betterment charges shall have been 
made on account of such land in excess of one farm unit as fixed by the Secretary of 
the Interior as the limit of area per entry of public land or per single ownership 
of private land for which a water right may be purchased respectively, nor in any 
case in excess of one hundred and sixty acres, nor shall water be furnished under 
said law nor a water right sold or recognized for such excess; but any such excess 
land acquired at any time in good faith by descent, by will, or by foreclosure of 
any lien may be held for two years and no longer after its acquisition; and every 
excess holding prohibited as aforesaid shall be forfeited to the United States by 
proceedings instituted by the Attorney General for that purpose in any court of 
competent jurisdiction. The above provision shall be recited in every patent 
and water-right certificate issued by the United States under the provisions of 
sections 541-543 of this title. [Emphasis supplied.] 
Section 46 of the 1926 act contained no explicit provision such as the 
one above for release from the excess land limitation upon payment 
by a district of the full obligation assumed under a joint liability 
contract. The opinion of the Associate Solicitor, dated October 22, 
1947 (M-35004), noted that it was proper to consider Acts of Congress 
passed at prior and subsequent sessions (sec. 5202, Sutherland Statu- 
tory Construction (3d edition, Horack), etc.). He said that con- 
sistent with earlier opinions of the Solicitor, section 46 could be con- 
strued as merely one element of a comprehensive land-limitation 
plan. It is the payment of the full obligation by the district under 
the 1926 act joint-liability repayment contract, as well as the similar 
payment under the 1912 act individual contract, that relieves the 
excess lands from the statutory restrictions. It should be noted that 
unrepealed provisions of earlier law, having specific application, 
cannot be infused with a new life for the purpose of implementing 
later law, however worthy the objective. (Cf. Wood v. Broom, 287 
U.S. 1 (1932) and Colegrove v. Green, 328 U.S. 549 (1946).) 

I am aware that Congress in certain instances has granted relief 
from the imposition of the land limitation policy, a policy having its 
roots in the Homestead Act of 1862 and even earlier in the Preemption 
Acts. For legislative expressions of that policy, applicable to recla- 
mation, see Reclamation Act of June 17, 1902 (32 Stat. 388); act of 
June 27, 1906 (34 Stat. 519); act of June 25, 1910 (36 Stat. 835); 
Warren Act, February 21, 1911 (36 Stat. 925); Patents and Water- 
Rights Certificate Act of August 9, 1912 (37 Stat. 265); Reclamation 
Extension Act, August 13, 1914 (38 Stat. 686); Smith Act, August 11, 
1916 (36 Stat. 506); Fact Finders’ Act, December 5, 1924 (43 Stat. 
702); Omnibus Adjustment Act, May 25, 1926 (44 Stat. 639); Colum- 
bia Basin Antispeculation Act, May 27, 1937 (50 Stat. 208); Tucum- 
cari Project Amendments, April 9, 1938 (52 Stat. 211); Water Con- 
servation and Utilization Act, October 14, 1940 (54 Stat. 1119): 
Columbia Basin Project Act, March 10, 1943 (57 Stat. 14). See also 
Donaldson, The Public Domain * * * (1884), page 332 ff. 

The Small Projects Act of August 6, 1956, afforded a measure of 
relief from land limitations by requiring that contracts stipulate the 
payment of interest on that pro rata share of a loan which is attrib- 
utable to furnishing irrigation benefits to lands held in private owner- 
ship by one owner in excess of 160 irrigable acres (70 Stat. 1044; 43 
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U. S. C. 422e). In establishing the basic policy and then making 
exceptions such as this to the excess-land provisions incorporated in 
Federal reclamation law, Congress has indicated clearly and consist- 
ently an intention to reserve to itself the determination of those cir- 
cumstances which may warrant a modification or change in that 
policy. Those determinations when legislatively enacted are clearly 
within the framework of powers constitutionally vested in Congress. 
They are illustrated by a number of acts, particularly by the provision 
of the act of June 27, 1952 (66 Stat. 282 ), regulating the supply of 
supplementary water from the San Luis Valley project in Colorado, 
which provided: 

That the excess land provisions of the Federal reclamation laws shall not be 
applicable to lands or to the ownership of lands which receive a supplemental or 
regulated supply of water from the San Luis Valley project, Colorado: Provided, 
however, That in lieu of the acreage limitations contained in such provisions, no 
landowner shall receive from such project a supplemental or regulated water 
supply greater in quantity than that reasonably necessary to irrigate four hundred 
and eighty acres of land served by such project: Provided further, That the provi- 
sions of this Act are intended to meet the special conditions existing on the lands served 
or to be served by the San Luis Valley project, Colorado, and shall not be considered 
as altering the general policy of the United States with respect to the excess-land 
provisions of the Federal reclamation laws. [Emphasis supplied.] 

The obvious legislative import of this latter language is that Con- 
gress never intended to provide such relief in prior acts of general 
application, and it did not intend that this local law should be con- 
strued as authorizing general relief. Indeed, the latest amendment 
to section 46 was required in order to permit you to furnish water 
“temporarily for a period not to exceed five years’ from the date of 
acquisition by an individual of excess lands through foreclosure, in- 
heritance, and other such means. You were further authorized to 
agree to the amendment of outstanding contracts to conform to that 
provision. See the first proviso in section 46 above and the notes to 
title 43, United States Code (1952 edition, supp. IV), section 423e. 
For other variations of relief from excess-land provisions, see Owl 
Creek Unit, Missouri Basin, August 28, 1954 (68 Stat. 890); Santa 
Maria project, September 3, 1954 (68 Stat. 1190); Washoe project, 
August 1, 1956 (70 Stat. 775). No authority to provide administra- 
tive relief other than that noted above was granted to you by section 
46 of the 1926 act nor is it to be validly found by implication. The 
Congress is well aware of the considerations offered both for and 
against the federal land limitation policy. 

Indeed, the opinion of the Associate Solicitor dated October 22, 
1947 (M-35004), went no further than to advise that full payment of 
the reimbursable costs by a district relieved the excess lands in that 
district from the statutory limitations and requirements. This 
opinion (M-35004) was construed initially in Administrative Letter 
No. 303 dated December 16, 1947, from the Commissioner to the 
regional and branch directors: 

* * * In the case of a joint liability contract where the identity of construc- 
tion charges against specific lands is lacking, payment in full of the joint obligation 
assumed by the district would be essential to effect this result [of freeing excess 
lands of acreage limitations restrictions] * * *. 

Thereafter, a supplement to Administrative Letter No. 303 dated 
September 24, 1948, from the Acting Commissioner transmitted a 
memorandum from the Chief Counsel of the Bureau of Reclamation 
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and stated as the basis for the new instructions contained therein 
that— 


2. It will be noted that the Chief Counsel’s conclusion is that within the terms 
of the Associate Solicitor’s opinion it is possible, insofar as the Federal reclama- 
tion law is concerned, for an individual landowner holding excess lands to pay 
in full construction charges administratively assignable to his holdings and thus 
free the lands of the acreage limitation * * *. 


It is true that contracts were executed during the period from 1949 
through 1955 providing for accelerated payments in full of construction 
charges on excess lands by individuals. No review of these contracts 
has been undertaken to determine the circumstances under which 
they were negotiated or their validity under the law. But assuming 
they were comparable to the proposed Kings River contract, it should 
be noted that many of those contracts apparently were submitted to 
Congress under the “legislative oversight”’ provisions of section 7 of 
the Reclamation Project Act of 1939 (43 U.S. C. 485f), and thereafter 
were approved by separate acts of Congress which in some instances 
granted additional authority to the Secretary or imposed conditions. 
See, for example, 66 Stat. 754 approving contracts with certain dis- 
tricts on the North Platte project. These submissions are not in con- 
flict with the proposition that Congress has retained control and has 
not granted the authority claimed in Administrative Letter No. 303, 
as supplemented. Nor does the disclaimer of administrative intent 
to submit these contracts to Congress for consideration of their excess- 
lands provisions gainsay the fact that Congress has not authorized 
accelerated payments by individual landowners of their aliquot part 
of the district liability as a means of evading excess land limitations. 

Prior practice does not remedy an absence of lawful authority. The 
purpose of Congress is controlling in determining meaning of a law 
(U. S. v. C. I. O., 335 U. S. 106, 112 (1948)). As stated by the 
Supreme Court in another suit involving this Department: 

* * * We cannot accept the contention that administrative rulings, such as 
those here relied on, can thwart the plain purpose of a validlaw. As to estoppel, 
it is enough to repeat that ‘‘ * * * the United States is neither bound nor estopped 
by acts of its officers or agents in entering into an arrangement or agreement to 
do or cause to be done what the law does not sanction or permit.” 

U.S. v. City and County of San Franeisco (310 U.S. 16, 31-32 (1940)), 
citing Utah Power and Light Co. v. U. S. (243 U. S. 389, 409 
(1917)). 

In a situation somewhat analogous to this, Congress once directed 
the Secretary of the Interior to allocate tribal lands to the Palm 
Springs Indians under the General Allotment Act of 1887. After 
one false start, a schedule was submitted for approval to the Secretary 
who delayed approval, for policy reasons, while efforts were made to 
persuade Congress to change the law. A member of the tribe finally 
sued for his allotment. On behalf of the Secretary, it was argued in 
the United States Supreme Court that he should not be compelled to 
carry through a plan of allotment in severalty which in his judgment 
would operate against the best interests of the tribe. The Court 
noted, in disposing of that argument, that a number of legislative 
proposals to adjust this matter either had been rejected by Congress 
or had failed to receive legislative action. 

We think [said the Court] the grounds advanced by the Government by way 
of argument, although not by way of evidence, are inadequate to establish, as 
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matter of law, that the petitioner has no legal right to a patent. Congress not 
only has failed to deny these allotment rights by legislation, but has rejected 
urgent and reiterated appeals from the Department to do so. 

Accordingly, the Indian was entitled to invoke the supreme law of the 
land for his benefit (Arenas v. U. S., 322 U.S. 419, 433 (1944)) 

Thereafter the Secretary was hs ross to exercise an alleged dis- 
cretion, ostensibly relying on provisions of the 1887 General Allot- 
ment Act, and disapprove the allotment schedule, which had lan- 
guished so long in his office. The Indian again sued. The Court 
of Appeals sustained the Indian’s right and criticized those held re- 
sponsible for thus attempting to evade the clear mandate of the law. 
See U. S. v. Arenas (158 F. 2d 730 (1947); cert. den. 331 U.S. 842 
(1947)). 

The point I wish to make here is that where Congress has directed 
a course of action, the Secretary is bound to comply with that direc- 
tion notwithstanding any policy consideration motivated either by 
realism or by idealism. 

As I have heretofore indicated, I perceive no ambiguity in the 
directive Congress has given you in the 1926 act as amended. In 
the evolution of our statutory law it is axiomatic that Congress has 
the power to amend a law to meet changed conditions or relieve hard- 
ship. It can epovneg"¥ an irrigation project without imposing acreage 
limitations; it can relieve an existing project from prior limitations; 
it scons gf haba to excess lands upon payment of interest on 
reimbursable charges allocable to such lands; and it can direct the 
Secretary to enter into a particular contract as it did in section 45 of 
the Omnibus Act of 1926 in connection with the Belle Fourche Irri- 
gation District. But, that type of discretion has not been vested in 
you as Secretary and therefore remains a _ rogative of Congress. 


Evmer F. Bennett, Solicitor. 








ADDITIONAL MATERIAL FROM DEPARTMENT OF THE 
INTERIOR 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., January 20, 1958. 
Hon. Crinron P. ANDERSON, 
Chairman, Subcommittee on Irrigation and Reclamation, 
United States Senate, Washington, D. C. 

Dear Senator AnpeERSON: As you will recall, in response to your 
earlier request, our letter of December 31, 1957, transmitted data 
concerning excess lands on reclamation projects, for use by your 
committee. 

We are pleased to advise you that the detailed report on excess 
lands referred to in the third paragraph of the above letter is now 
available. Accordingly, we are enclosing copies for addition to the 
material heretofore provided. The map of the western United States 
included with the report will aid in the location of the several projects 
and regions to which reference is made. 

Sincerely yours, 
Frep G. AANDAHL, 
Assistant Secretary of the Interior. 


(The map referred to is filed with the committee.) 
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LETTER FROM DEPARTMENT OF AGRICULTURE 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., December 19, 1957 
Hon. Cuinron P. ANDERSON, 
United States Senate. 

Dear Senator ANDERSON: In accordance with the suggestion 
made in our reply to your letter of September 10 requesting our views 
with respect to acreage limitation provisions, of reclamation law, we 
are enclosing a statement prepared by economists in this Department. 
This statement concludes that the present 160-acre limitation, or any 
other fixed acreage, is not equally appropriate for all irr ‘igated areas. 

The statement suggests that principles be adopted which could be 
used in determining the sizes of arms on each reclamation project which 
would be reasonably efficient in the use of labor, capital, and land 
resources, and which would provide farm families with income oppor- 
tunities comparable to those they might obtain for similar effort and 
skill in other occupations. Such a policy would require that studies 
be made for each project under consideration to determine the size 
of farm most appropriate for the project and for each major land type 
within a project. Studies of this kind were made in connection with 
development of the Columbia Basin project, but the objectives in that 
study were a maximum number of settlement opportunities consistent 
with an acceptable level of living. 

The implementation by the Congress of such a policy could be either 
in terms of general guides to be used by administering agencies in 
establishing maximum size farm units, or in terms of a project-by- 
project approval of such varying acreage limitations after study and 
recommendation on each proposed project. 

We trust that the enclosed statement will be of some assistance in 
your consideration of this important question. 

Sincerely yours, 
TruE D. Morsn, Under Secretary, 


Size oF Farms ON FEDERAL RECLAMATION PROJECTS 
THE PROBLEM 


The matter of establishing limitations on size of farms on Federal 
reclamation projects has been of concern to the Congress, to adminis- 
trative agencies, to agricultural and community leaders, and to farm- 
ers on reclamation projects, for many years. A great many hearings 
and discussions have been held and studies made on this question 
by the Congress, by administrative agencies, and by a wide range of 
other groups and individuals. It would be impossible quickly to 
summarize the great volume of literature bearing on this question. 
However, a brief review of the major actions by the Congress may 
be helpful for purposes of this statement. 


40 








ACREAGE LIMITATION—RECLAMATION LAW 41 


Two major restrictions were contained in the original Reclamation 
Act of 1902: (1) Public lands on reclamation projects could be 
homesteaded in tracts of 40 acres, but not more than 160 acres; and 
(2) rights to the use of water from Federal reclamation projects on 
land in private ownership was limited to tracts not exceeding 160 
acres in any one ownership. 

Almost as soon as the reclamation law was passed these provisions 
occasioned difficulty. The original limitation on acreage in the 1902 
Reclamation Act was modified by the Warren Act of 1911, which 
provided that water could not be delivered to landowners outside 
the reclamation project boundaries in excess of that amount needed 
to irrigate 160 acres. 

In 1922 the Secretary of the Interior appointed a special committee 
to study some of the economic problems of Federal reclamation proj- 
ects. This committee, known as the Fact Finders, reported to the 
Congress in Senate Document 92, 68th Congress, 1st session. The 
Fact Finders staff emphasized that a major reason for delinquencies 
in payments on Federal reclamation projects was that speculation in 
land made it difficult for the landowner to pay both the speculative 
price and the construction charges required of the project. As a 
means of protecting the Federal investment in reclamation projects, 
the Department of Interior Appropriation Acts for 1925 and 1927 
provided that repayment contracts with water users on certain proj- 
ects contain provisions prohibiting the sale of land on these projects 
at a price in excess of that approved by the Secretary of the Interior. 

The Omnibus Adjustment Act of 1926 amended these provisions 
to apply to the sale of land only in excess of 160 irrigable acres per 
individual. These acts had the effect of limiting unwarranted 
increases in land prices on reclamation projects and of reaffirming 
the notion of 160 acres as a limit on the size of farms. 

During recent decades a number of exemptions have been made 
by the Congress to the 160-acre limitation provisions of the original 
Reclamation Act. Administrative decisions have been made to the 
effect that the 160-acre limitation applies to an individual rather 
than to a family group. In 1933 the Colorado-Big Thompson and 
Truckee storage projects were exempted from the provisions of legis- 
lation and administrative rulings. In 1952 the 160-acre limitation 
was further modified by the San Luis Valley project authorization, 
which permitted an owner to receive water sufficient to irrigate 480 
acres. In 1956 limitations were lifted on parts of the proposed East 
Bench project in Montana and throughout recent years other exemp- 
tions have been made. 

Any examination of the question of size of farm on reclamation 
projects should clearly set forth the fact that current provisions in 
reclamation law relate to owne rship limitation rather than to limita- 
tions of size of operating units. The policy has been that water 
could not be delivered to land in excess of 160 irrigable acres in any 
one ownership (320 acres for husband and wife). To the extent that 
this reflects on limitation of acreage, it applies to landownership 
rather than to size of operating farms. On the Columbia Basin 
project, for example, present farm operating units average a little 
more than two ownership units. Farm operators have gained control 
of more land through leasing than they are permitted to own to 
achieve efficiency in scale of operations and to increase total incomes. 
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In congressional debates on the original reclamation law and in a 
great many congressional hearings since that time, the objectives of 
Federal reclamation have been made abundantly clear. There is a 
wide area of agreement to the effect that Federal reclamation should 
provide opportunities for ownership of farms by families who settle 
on them. A second broad objective which is widely accepted is that 
the benefits to accrue from Federal reclamation should be distributed 
widely among farm families. 

Thus the idea has been generally accepted that a primary purpose 
of Federal reclamation is to provide opportunity for the establish- 
ment of owner-operator farm homes, with enough land to provide 
an adequate level of living for the farm family. 

The 160-acre tract of land as a farm unit is deeply embedded in the 
customs, legislation, and administrative policies of this country. 
More than a century ago preemption claims to public lands were 
set at this figure. The Homestead Act of 1862 originally established 
160 acres as the size of a farm. ‘This figure was further affirmed by 
the Reclamation Act of 1902, which has since been reestablished by 
legislation, administrative decisions, and public policies, generally. 

Even though there is a wide area of agreement that the objective 
of Federal reclamation is to establish family-size farms and that the 
benefits should be widely distributed, there is considerable question 
whether 160 acres, or any fixed acreage, fairly implements this policy. 
For instance, a 160-acre irrigated farm in western Montana is quite 
different from a farm of the same acreage in the San Joaquin Valley 
of California. A 160-acre farm in the one area may be quite inade- 
quate to provide a farm family with an acceptable income, whereas 
in the other the same acreage may be a large business if idconninely 
operated. Furthermore, the needs of different farm families vary 


considerably. A farm that would support one family adequately 
might be quite inadequate for other. The adequacy of a farm changes 
with changing technology. At the time when many of the early 





reclamation projects were established, when farmers irrigated with a 
shovel and farmed with horses, 160 acres or even a smaller acreage 
might have been an efficient sized farm. Today, however, with 
tractor operation, with siphon tube irrigation, with better land level- 
ing, and with many other technologic al advances, one farm operator 
and the farm family can effic iently operate a much larger acreage 
than formerly. 

It is apparent that wide variations of climate, soils, crop adapt- 
ability, and other factors occur among irrigation projects. This 
variation leads to the conclusion that Federal legislation regarding 
farm size should be oriented largely to setting up basic guides and 
objectives. That is, each project must be considered separately in 
terms of size of farm that would be most appropriate, considering the 
basic legislation for the project and its particular economic and 
physic al characteristics. 

Present Federal reclamation legislation permits partial opera- 
tion in the above manner. However, two of these guides have long 
been questioned: (1) The upper limit set on ownership acreage; and 
(2) the maximization of farm numbers as reflected in establishment 
of minimum rates of return on farm resources, especially operator 
and family management and labor. These two guides have led to 
establishment of farm units that in some instances resulted in in- 
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efficiency, low levels of income, and financial difficulties for farm 
families. 

Closely tied to considerations of size of farm on reclamation projects 
is the question of costs of reclamation development and the extent 
to which costs are recaptured through the charges allocated to irriga- 
‘ion and the repayment of those charges by landowners. In most 
reclamation projects, and particularly on the better lands in such 
projects, there is a substantial increment in land values as a result 
of Federal reclamation over and above that which is recaptured 
through charges made to landowners for repayment of construction 
costs. ‘The incidence of this irrigation incremental value varies 
widely among projects and among types and qualities of land within 
the same project. For example, data from the Columbia Basin 
project indicate that on the better lands the irrigation increment in 
land value approximates $100 an acre. On the poorer lands this 
increment is zero, or in a few instances may be a negative value. 

Where substantial increments in land values accrue as a result of 
reclamation there is strong demand on the part of landowners to so 
arrange their landholdings as to capture for themselves as much of 
this incremental value as possible. As a matter of public policy, 
however, the principle is well established that this increment in value 
should be widely distributed. 

One other fact should be kept in mind in connection with size-of- 
unit limitations on reclamation projects. The size and number of 
farm units has a direct bearing on the cost of the project water dis- 
tribution system. Project construction costs are higher with more 
and smaller farms because water must be delivered to each farm. 
These higher construction costs generally are not passed on to project 
farmers because repayment charges are based on ability to pay rather 
than costs of the project. 

Another factor should be kept in mind in considering acreage limita- 
tions on reclamation projects. That is the fact that on most current 
projects the primary purpose is to provide supplemental water to 
lands already irrigated and that most of these lands are in private 
ownership. The original reclamation law was designed primarily to 
develop irrigation projects for areas largely in public ownership. At 
present, however, relatively little public land remains to be developed 
under irrigation. Most of the new irrigation has been, and will be, 
for lands already in private ownership and already partially irrigated. 

Examination of the history of reclamation projects and of the needs 
for future reclamation leads to the conclusion that the primary prob- 
lem is to find ways of establishing efficient family farms on projects and 
at the same time to distribute widely the incremental values created by 
reclamation. An arbitrary acreage limitation may not be the most 
effective way to accomplish these objectives. An arbitrarily estab- 
lished limitation on acreage is not applicable to all irrigated areas and 
to all soil and climatic situations. To achieve the objective of estab- 
lishing efficient and prosperous family farms and to prevent monopoly 
in capturing the incremental values from irrigation will require that 
principles be established which can be used on each project to set the 
size of farm. A number of study groups and hearings have reached 
the conclusion that acreage limitations be set project by project in 
line with established objectives, so that the intent of Congress could 
be accomplished more equitably. 
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PRINCIPLES IN ESTABLISHING FARM SIZE 


A number of different principles might be used singly or in combina- 
tion, to guide the determination of size of farms, project by project. 
They are: (1) A size of farm that, with average management, would 
provide a minimum acceptable level of living for the farm family; 
(2) a size of farm that would make reasonably efficient use of the labor 
supply of the average farm family; (3) a size of farm that would pro- 
vide a labor income to the farm family comparable to nonfarm work; 
(4) a size of farm that would provide optimum efficiency in the use of 
all of the farm resources—land, labor, and capital; (5) a size of farm 
that would permit the maximum repayment ability on construction 
costs; and (6) a size of farm that would minimize the costs of the 
project water distribution system. 

In line with the general objective of providing maximum settle- 
ment opportunities on Federal reclamation projects, many projects 
have been planned with a view to creating as many settlement oppor- 
tunities as possible consistent with a farm organization that would 
provide minimum acceptable levels of living “for farm people. In 
pursuit of this general policy, the Congress passed special legislation 
for the Columbia River Basin reclamation development whic th au- 
thorized the establishment of sizes of farms varying with the quali- 
ties of land found in the areas to be irrigated. These sizes were 
established by application of the principle ‘of farm budgeting which 
projected the types of farm organization and farming practices with 
an allowance for a minimum acceptable level of income for the farm 
family. This general approach has been used to test income ex- 
pectancy from farm units in the planning and administration of most 
other Federal reclamation projects, although the authority to estab- 
lish farms of a size comparable to that in the Columbia Basin does not 
exist for other projects. 

The general prine iple that has been followed generally in the past in 
appraising the question of farm size on rec Jamation projects is that of 
providing the maximum number of settlement opportunities consist- 
ent with the ability of the farm to produce a minimum acceptable 
income. Other principles, however, might be used that would be 
more meaningful in terms of public welfare and more gener ‘ally ac- 
ceptable by operators on reclamation projects and by pote tial set- 
tlers on new projects. 

Some combination of several of the principles listed above might 
lead to the most rational development of reclamation projects. Cer- 

tainly so long as incremental values are created at public expense 
through reclamation development there are strong reasons for limit- 
ing the extent to which they accrue to any one individual. More- 
over, the polic; vy of encouraging family farms remains as a basic guid- 
ing principle. The question then becomes one of establishing ouide S 
for reclamation development that will lead to deve lopme nt of farms 
that will conform to the general objectives of the Congress in appro- 
priating funds for r clamation. 

A combination of the principles Nos. 3 and 4 listed above would 
appear to be most rational in terms of economic use of the resources 
available to farm families on reclamation projects. This would re- 
quire the establishment of a policy that would lead to the develop- 








ACREAGE LIMITATION—RECLAMATION LAW 45 


ment of farms on each reclamation project and on each type of land 
within a project that would provide the opportunity for reasonable 
acceptable efficiency in the use of the resources involved. Other 
factors, such as effect of farm size on project costs and on repayment 
ability of farmers on a project cannot, of course, be ignored completely. 

An insufficient number of studies have been made on the economies 
of scale or size of farms in irrigation farming to establish precisely at 
this time the size of farm by. type and by soil characteristics that 
would be consistent with this principle. We know, however, that 
economies of scale do exist in all types of farming, that with present 
levels of technology reasonable efficiency in returns to farm resources 
is achieved at that scale which might be described as a medium-size 
commercial, family-operated farm. In wheat farming, for example, 
we know that relatively little economies of scale are realized on farms 
larger than approximately 1,200 acres in size. However, appreciable 
economies of scale are observed between farms of 400 and 600 acres in 
size. The same general principle applies to irrigated farms, although 
the size in terms of acreage would be much smaller. Some evidence 
is available that can be used to estimate the size of farms that would 
give reasonable efficiency for selected irrigated areas in the West and 
to compare net farm incomes with incomes obtainable in other seg- 
ments of the economy. 

The attached table reports net farm incomes for a wide variety of 
types, sizes, and locations of irrigated farms. These data were 
assembled from a number of economic studies made in irrigated areas 
over the last several years. These studies have been made for different 
purposes and by different methods; moreover, the time and price 
levels prevailing differ among them. Therefore, these data are not 
necessarily comparable as among projects. Nevertheless, two general 
observations may be made about these data: (1) A wide range 
of net incomes may be observed among farms on different proj- 
ects and between types and sizes of farm on the same project; 
and (2) in many instances better than average farm incomes are 
reported for farms of 160 irrigable acres or less in size. A close 
examination of these data in comparison with census data from irri- 
gated areas leads to the conclusion that economies of scale are achieved 
at a point somewhat larger than the average size of farm now found in 
most irrigated areas. However, for many of the more intensively 
farmed irrigated areas reasonable economies of scale and at the same 
time quite aéceptable levels of living can be achieved with a farm 
somewhat less in size than 160 acres of cropland, which is provided 
under present ownership limitations of one person. 

The most efficient size of farm in terms of acreage varies project by 
project with the length of growing season, the soil capabilities, the 

quantity and quality. of water available, accessibility to market, and 
ie state of technology. All of these factors must be taken into con- 
sideration in establishing an efficient farm business. They determine 
the crops that are adaptable and profitable in each farming situation. 
For example, in high mountain areas with an extremely short growing 
season, where only hay and small grains can be grown successfully, a 
much larger acreage is required for an efficient operation than in 
more southerly locations or lower elevations, where intensive crops 
can be grown. 
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However, where a single crop is common over a wide range of 
irrigated situations, yields obtainable on this crop may give a guide 
to the appropriate size of farm in each situation. For example, 
studies in the intermountain region jihic ate that the yield of alfalfa 
is a good index to the productivity of the irrigated area generally. 
In areas suitable for alfalfa, small grains, and rotation pasture, the 
yield of alfalfa is a reasonably good guide of income expectations. Of 
course, markets and types of farms are important also. A grade A 
dairy will yield a net income as large or larger than beef cattle or 
farm flocks of sheep on about 80 percent as much irrigated land. 
Thus, with a yield of 4.2 to 4.4 tons of alfalfa per acre, a reasonably 
efficient farm would contain from 80 to 100 acres of irrigated crople and, 
depending on the type of farm. ‘These farms in most instances 
would allow about $3,100 return to family management and labor at 
the USDA projec ted prices and leave some residual for repayment of 
water costs. At 3.8 to 4.0 tons of alfalfa per acre, farm size increases 
to a range of 100 to 120 acres of cropland to vield approximately the 
same net income. Ata yield level of 2.8 to 3.0 tons of alfalfa, approx- 
imately 120 to 160 acres would be required. With alfalfa yields at 
2.1 to 2.5 tons per acre, a cropland acreage of 200 to 220 acres would 
be required for an efficient operation. 

Any consideration of size of farm on reclamation projects must 
recognize that efficient size of farm operations can be achieved by 
means other than through ownership of the land operated. Limita- 
tions may be placed on landownership without necessarily jeopardizing 
the organization of efficient farm units. While limitations on acreage 
owned may achieve an acceptable distribution of increases in land 
values resulting from reclamation, the mechanism of land renting 
may achieve desirable flexibility in size of farm operating units. Some 
flexibility in size of farm operating units is necessary over time and 
between individual farms at the same time. 

{stablishment of limitations on acreage of irrigable land owned 
consistent with a principle of optimum economic efficiency and com- 
parability of income for farmers would require that studies be made 
for each reclamation project and for each major soil type within 
projects. Investigators making such studies would need to visualize 
the type of farming likely to be most successful under each situation. 
Furthermore, they must recognize that the goal of efficiency in the use 
of resources and that of comparability of income for farm families 
does not mean necessarily that all farms must be the same size even 
where similar conditions prevail. High efficiency may be obtained 
in many instances on small farms where custom work by specialized 
machines is used or where cooperative ownership of certain equipment 
leads to reasonable costs. Comparability of income for the family on 
a small farm often is achieved by combining farming with other 
occupations. 

Not enough economic studies have been made in irrigated areas to 
be able to establish the acre age required for efficient farming under all 
climatic, soil, and type-of-farming situations. Such studies could be 
made, however, as required to implement project planning. Prece- 
dent for them may be found in the Columbia Basin project planning. 
In the case of the Columbia Basin, the objective was to establish a 
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size of farm that would provide a maximum number of settlement 
opportunities consistent with a minimum acceptable level of living 
for the farm family. The suggestion here is to establish a principle 
that would lead to de ‘velopme nt of a farm that would provide optimum 
operating efficiency and would provide a farm income expectation 
reasonably comparable to other income Se that might be 
available to farmers on reclamation project 
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